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BEDINGFIELD’S CASE.— DECLARATIONS AS A PART OF 
THE RES GESTA. 


II. 


WE have seen that the general rule in cases of rape is, that un- 

less the complaint be made contemporaneously with the outrage, 

the particulars of it are excluded; that this usage, however, is 

not universal; that Baron Parke declared he never could under- 
stand the reason of it; and that other high authorities, on the 
bench and off, have advocated the admission of these particu- 
lars. The admissibility of them, as a general doctrine, cannot be 
rested upon the ground of their being a part of the res gcsta 
of the rape; it must be urged for the same reason that the fact 
of the complaint is admissible, for they are the very complaint it- | 
self ; that fact or transaction, that res gesta, they constitute. It 
is thought important for the protection of a person accused of 
rape that the woman’s testimony should be corroborated by show- 
ing that she made fresh complaint. Surely the importance of it, 
for the defendant, lies in corroboration at the precise point where 
the testimony impinges upon him, — where it purports to show 
that he did the deed. There would seem great reason to doubt 
whether anything was gained for the accused by introducing the | 
mere fact of a complaint, and then leaving the jury to their sur- 
mises, with a reasonable certainty that they will connect the 
accused with the complaint, — instead of giving them full oppor- 
tunity to compare the two stories of the woman, under due cau- 
tion as to the purpose of now giving in evidence her former 
story, and the limited way in which alone they should use it. 
But that which it is now specially desired to point out is the 


thing before mentioned, viz., that whenever the fact of a com- 
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2 BEDINGFIELD’S CASE. 


plaint is admissible, the things that were said in making the com- 
plaint may be regarded as the constituent parts of that fact, — 
of that res gesta. Is, then, this phrase properly to be applied 
to an evidentiary fact, or is it to be limited to the ultimate 
facts in issue? We shall be better able to answer this question 
a little further on. It will be enough at this point to call at- 
tention to the form in which Stephen has laid down the doc- 
trine of the res gesta,' in his Digest of Evidence, Art. 8: 
** Whenever any act may be proved, statements accompanying 
and explaining that act made by or to the person doing it, may 
be proved if they are necessary to understand it.’ It will be 
perceived that this statement is wide enough to cover any act 
that is an evidentiary fact as well as others. It is also worth 
observing that the author has here preserved nearly the form in 
which Baron Parke expressed the principle when he said, in a 
passage quoted in Stephen’s Note V., “ Where any facts are proper 
evidence upon an issue, all oral or written declarations which 
can explain such facts may be received in evidence.” We shall 
give reasons hereafter for thinking that Stephen’s statement, 
while in one or two respects too narrow, is in the particular now 
under consideration not too wide. 

We have still to notice the manner in which Mr. Taylor 
deals with the subject of the rape cases. He treats only of the 
case of R. v. Megson, 9 C. & P. 420: we have already re- 
ferred to this case as one where evidence of the woman’s com- 
plaint was received without remark, although at the time of the 
trial she was dead.2, The complaint had been made “ as soon as 
she returned home ;” the assault was committed “ very early 
in the morning,’”’ and the woman returned home at about five 
o'clock, but the precise length of the interval between these two 
events does not appear. An effort being made by the govern- 
ment to get in the particulars of the complaint, the judge, after 
argument, rejected the evidence, remarking in substance, that 
however it might be as to admitting such evidence in the or- 
dinary case, yet here, where the witness is dead, “ the object is 
to give in evidence the particulars of the complaint as independ- 
ent evidence, with the view of showing who were the persons who 
committed the offence. All that could safely be received was, I 
think, her complaint that a dreadful outrage had been perpetrated 


1 The phrase itself is not used in the text of his work. 2 Vol. xiv. 831. 
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upon her.” This last sentence appears to be merely saying that it 
was not safe to receive, in this case, anything more than what was 
already in, viz., the fact of the complaint. But see how Mr. Taylor 
construes it: “Here then,” he says (p. 16), ‘* we have the deliber- 
ate opinion of a sound lawyer that for the purpose of disproving 
consent, as contradistinguished from the object of establishing iden- 
tity, the woman’s statements may be received. They relate toa 
matter respecting which the speaker is not open to any mistake. 
They are —if uttered immediately or very shortly after the event 
the natural outpourings of a spirit humbled by a degrading 
assault ; they are the usual expression of feelings in relation to an 
occurrence or res which has just happened, and which occur- 
rence is the subject of judicial inquiry ; and as such they are 
original evidence, and indisputably admissible.” And then he 
makes the application of this case to the one under discussion 
which we have previously pointed out, viz., that if the inquiry 
had been whether it was Bedingfield or some other man who 
killed Mrs. Rudd, instead of being whether it was he or the 
deceased herself, the judge should have admitted all the state- 
ment except the name of Bedingfield, making it run, “* Oh, aunt, 
see what has been done to me,’ — the words in italics being sub- 
stituted by the witnesses, instead of the words * Bedingfield has 
done.” That phrase would be suppressed “ because, first, it had 
nothing to do with the question how her throat came to be cut; 
and next, it was a matter in which the most truthful person could 
easily have been mistaken.” 

Now, has not Mr. Taylor misunderstood the case? Baron 
Rolfe, it is submitted, did not mean to receive the particulars of 
the statement here for any purpose, but only the fact of the com- 
plaint ; nor to express approval of their admission in any case 
whatever. Mr. Taylor then seems to be in error: 1. In con- 
ceiving of this evidence of the woman’s complaint as being ad- 
missible in any case but that of rape and a few related offences 
upon women ; 2. In supposing it to be admissible even then for 
“ disproving consent,” — Baron Rolfe in this very case accurately 
states it as being ‘to show her credit and the accuracy of her 
recollection ;” 3. In supposing that if the particulars of the state- 
ment are to be given at all, the name can properly be withheld ; 
it seems very odd to say that the naming of the person whom 
the woman charged with cutting her throat “has nothing to do 
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with the question of how her throat came to be cut ;” and as for 
the danger of mistake, that consideration goes to the effect of the 
evidence ; in such cases (e.g., in the case of dying declarations, 
where there is often great danger of error), the particulars of the 
statement, when receivable at all, are to be received in an un- 
mutilated form ; and, 4. Mr. Taylor would seem to be in error in 
supposing that on the facts of such a case as R. v. Megson, the 
fact or the details of the complaint can come in as part of the 
res gesta of the rape, or that Baron Rolfe was considering their 
admissibility on that ground. So much for the discussion of the 
rape cases in Mr. Taylor’s pamphlet. 

III. Neither the Chief Justice nor Mr. Taylor has undertaken 
to inquire where this Latin phrase res gesta came from, or*to 
trace its history, or to note the various meanings of which it is 
susceptible. Something of that sort might help us. 

The Chief Justice does indeed touch upon this line of inquiry 
at p. 10 of his pamphlet, where, after conceding, in the course 
of his criticisms upon the old case of Thompson v. Trevanion, that 
Lord Ellenborough had once said of it that the wife’s declara- 
tions there “were admitted as part of the res gestae,” he goes 
on: ** As to which all I can say is that the report in Skinner 
does not say a word of the sort, and I am mistaken if the term 
itself is not, at least so far as our law is concerned, of much more 
modern coinage than the time of Lord Holt ;”’ but he pursues the 
matter no further. At another place ‘he intimates his opinion as to 
the value of the phrase, in speaking of it as “ this vague, indefinite, 
and, I cannot help thinking, much abused term of ‘ res gestae,’ 
which lawyers persist in using as though there were no English 
equivalent capable of expressing its meaning, — some of them, I 
imagine, for the sake of the indefinite latitude which it leaves for 
the admission of evidence in each particular case ; others because 
it avoids the necessity of laying down any general principle de- 
termining such admissibility.” So Stephen, in his Note V. to the 
Digest of Evidence, refers to the phrase we are considering, 
“ The phrase ‘ res gestae,’ which seems to have come into use on 
account of its convenient obscurity ;” and he adds some instruc- 
tive passages from the colloquy of the judges in an English case :? 

1 Why do our reporters wholly omit something of this, adds not a little to the 


the judicial interpellation and the dia- vivacity of the report, and often helps 


logue that often take place during argu- to a correct apprehension of the case. . 
ment? The English habit of preserving 
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“ How do you translate res gestae ?” said Bosanquet, J., “‘ gestae 
by whom?” “ The plaintiff in error,” answered Starkie, who 
was arguing, “ must say by all the world.” “ The acts,’ added 
Baron Parke, ** by whomsoever done, are res gestae, if relevant to 
the matter in issue. But the question is, what are relevant? ’’?} 

This phrase, in one or another form, — res gesta, res acta, res 
gestae, — was familiar in classical Latin literature, as one may see 
by any dictionary. It is found, also, in the Corpus Juris. The 
form res acta is not often used in our law nowadays, except in the 
maxim Res inter alios acta; but at one time, in this country at 
any rate, it seems to have been in some degree used interchange- 
ably with the other forms; thus, 3 Dane’s Abridgment, 530 (1823): 
“ They are the res acta, or transactions at the time, in the usual 
course of business when a lawsuit is not expected ;” and so, 
p- 806: “Res acta. — The last head included not only the res 
acta, but [&c.]. Hearsay is often given in evidence as a part of 
the res gesta, . . . as [in case of a bankrupt leaving home] his 
declarations at the time he left his home are a part of the res 
acta.” As to the maxim Res inter alios acta, it is taken from 
the Roman law, but is not to be found there in its present 
shape.? It is from Cod. vii. 60. 1, where it reads: Inter alios res 
gestas aliis non posse facere praeitidicium saepe constitutum est.® 
Whatever technical meaning the phrase res acta, as distinguished 
from res gesla, may have had, in any connection, in the Roman 
law, it has vanished in our employment of the maxim res inter 
alios, and we may dismiss that form of the expression — res acta — 
from further consideration.‘ 

The phrase res gesta is found only a few times in the Corpus 
Juris. One passage has already been quoted from the Code. In 
the Digest, i. 18. 6. 1, we read: “Veritas rerum erroribus gesta- 
rum non vitiatur ;” and in xxviii. 4.4: “ Si quasdam tabulas in 


1 Wright v. Doe d. Tatham,7 A. & E. 


and so the phrase rem actam agis. But 
813 ; at p. 355. 


the term was also used in a sense not 


2 Sandars’s Institutes (4th ed.), 433. 

® Compare the maxim from Dig. xliv. 
2.1: Quum res inter alios iudicatae nullum 
aliis praeiudicium faciant. 

4 The word acta in classical Latin had, 
no doubt, sometimes a technical meaning, 
related to that of actio and agere in their 
application to legal proceedings. Rem 
agere, rem agi, res acta est, were phrases 
that expressed litigation or the end of it; 


technical, and nearly, if not quite, the 
same as that of the word gesta. The 
maxim Res inter alios acta, in its relation 
to the law of evidence, is the subject of a 
valuable article by Mr. C. H. Barrows in 
14 Am. Law Rev. 350. Stephen has 
made much of this maxim in his Digest 
of Evidence, but it would seem that bis 
application of it is quite indefensible. 
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publico depositas abstulit, atque delevit, quae iure gesta sunt, prae- 
sertim quum ex ceteris tabulis, quas non abstulit, res gesta declare- 
tur, non constituentur irrita.” The meaning of the term seems to 
have been quite untechnical ; it imported simply a fact, a trans- 
action, an event. The plural sometimes indicated not so much 
the plural of the English equivalent — facts, transactions — 
as the details or particulars of which a single fact or transac- 
tion might be composed. It would seem that either form was 
quite legitimately used as meaning what we should express by 
the singular form, — an occurrence, a transaction.! 

Now, how came this term into our law? The first instance 
of the use of it, which the writer has observed, is in a brief dis- 
cussion over a point of evidence in Horne Tooke’s trial for high 
treason, 25 Howell’s State Trials, 440 (1794). <A letter from a 
certain society had been sent to an association with which Tooke 
was connected, declining a previous proposal from the latter; 
Erskine, for the defence, was examining a witness as to the rea- 
sons for declining, given by members of the first society in their 
debates at the time of their vote; Garrow, for the government, 
interrupted and objected to stating these reasons, — Tooke, he 
said, wasn’t a member of the first society, and their letter must 
be left to speak for itself: “ That letter your lordships have re- 
ceived . . . probably upon the ground that as it is an answer 
to an act which is charged against the prisoner, it is fit to be 
received as part of the res gesta upon the subject.” The ex- 
pression does not occur again in that case. Nor is it once found 
in the great case of R. v. Hardy, 24 Howell's State Trials, 199, 
concluded only a few days before Tooke’s case was taken up, — 
although there was repeated discussion over the thing itself, 
which, in later days, was called by this name: ¢.g., at p. 458, Lord 


1 Doubtless there were shades of special 
meaning to this phrase in some connec- 
tions; it sometimes imported exploits, 
great deeds, public affairs, and so the or- 
dinary subject-matter of history. A pas- 
sage from Varro, De Lingua Latina, Lib. 
vi. 77, is preserved in our common diction- 
aries, which indicates neatly a special 
meaning of gerere: “Tertium gradum 
agendi esse dicunt, ubi quid faciant ; in eo 
propter similitudinem agendi et faciundi 
et gerundi quidam error his, qui putant 
esse unum. Potest enim aliquid fucere et 


non agere, ut poéta facit fabulam, et non 
agit; contra actor agit et non facit, et sic 
a poeta fabula fit, non agitur; ab actore 
agitur non fit. Contra imperator quod 
dicitur res gerere, in eo neque facit, 
neque agit, sed gerit, id est sustinet, 
translatum ab his qui onera gerunt, quod 
hi sustinent.” And so, perhaps, there isa 
glance at this distinction in Dig. i. 19. 1: 
“ Quae acta gestaque sunt a Procuratore 
Caesaris, sic ab eo comprobantur, atque 
si a Caesare gesta sunt.” 
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Chief Justice Eyre says: “ In the cases of Dammaree and Lord 
George Gordon the cry of the mob at the time made a part 
of the fact, of the transaction ;” and in the discussions as to 
admitting the declarations of co-conspirators, the expression 
used is always that “they must be a part of the transaction 
itself,” and the like. In neither of the cases here cited by Lord 
Chief Justice Eyre is the Latin phrase used, nor, as is said be- 
fore, so far as the writer is advised, has it been found in any case 
before the year 1794. 

The phrase is not found again until 1801, Hoare v. Allen, 8 
Esp. 276, where, in an action for the seduction of the plaintiff's 
wife, it was contended by the defendant that the plaintiff had 
connived at his wife’s elopement by letting her go out with slight 
attendance when he knew that the defendant intended to “ protect — 
her ” if she left her husband, and the plaintiff sought to explain 
this by evidence that he let her go on the belief that she was going 
to her uncle’s, and offered evidence that she told him so at the 
time of going. Erskine, for the plaintiff, urged the admission of 
this on the ground that it was evidence, not to prove her real inten- 
tion, but the plaintiff's belief as to her intention ; and Lord Kenyon 
admitted it, although with doubts: “As some of the judges, 
on a motion for a new trial, thought this was a part of the rea 
gesta and ought to be admitted, he should admit it.” This was 
one of Lord Kenyon’s latest rulings. In one of the early cases of 
his successor we find the same phrase ; in Robson v. Kemp, 4 Esp. 
233 (1802), in rejecting the declaration of a bankrupt made after 
the alleged act of bankruptcy, offered to show that the intent of 
the act was fraudulent, Lord Ellenborough said: ‘“ Where the 
declaration of the bankrupt is part of the res gesta, ... it may 
be evidence.” ; 

In 1801 Peake’s *“ Law of Evidence” was published ; the phrase 
does not occur in that, nor is it in Buller, or Gilbert, or any of 
the other few books, before this century, in which the subject of 
evidence is dealt with. The first treatise in which it is found, so 
far as the writer has observed, is Evans’s Appendix to Pothier 
on Obligations, printed in 1806; in vol. ii. p. 217, Evans says: 
“In questions of fraud or bona fides, an adequate judgment can, 
in general, only be formed by having a perfect view of the whole 
transaction, which of course includes the conversation which forms 
a part of it ; and, according to the phrase usually applied to this 
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subject, the language which is used on any occasion forms a part 
of the res gesta.” This passage is interesting as indicating that the 
phrase was in common use in 1806. The circumstance that the 
writer thought it proper to state that the phrase was thus “ usually 
applied,” may perhaps justify the surmise that it was not a usage 
of long standing. It may be observed that in Fairlie v. Hastings, 10 
Ves. 128 (1804), the leading case in regard to the admissions of an 
agent as affecting his principal, the phrase is ndt found; such a 
case would pretty surely have developed the use of this term in 
later days, as one may see by the notes of the American editor. 
At p. 218 Evans makes interesting reference to a case which 
has since attracted much attention, — one of those now relied upon 
by Mr. Taylor, —and expresses his disapproval of it: ‘* A case of 
Avison v. Lord Kinnaird (which will most probably not be in- 
cluded in a regular report before this discussion has passed the 
press),” &c. This case, decided in February, 1805, is found in 
6 East, 188, and here the phrase, in the plural form, res gestae, is 
freely used by counsel; Lord Ellenborough also, in addressing 
counsel, uses it once. It was not long before this case had 
crossed the water and appeared in our courts, bringing with it 
the Latin term; in Bartlett v. Delprat, 4 Mass. 702 (1808) 
Story,! for the plaintiff, in opposing the admission of certain 
declarations, classifies the cases where “ the declarations of per- 
sons are admissible,” and includes as one class “ declarations 
making part of the res gestae,” citing and stating the case of 
Aveson vy. Kinnaird. Prescott, on the other side, presses that 
the declarations in this case “ come strictly within the exception 
. which comes under the description of a part of the res gestae, 
and are within the case of Aveson v. Kinnaird ; they were made 
at the time of the act done, and they ought to go to explain it.” 
Story, in reply, insists that “‘these declarations were not made at 
the time . . . but long afterwards, and can in no sense be con- 
sidered as part of the res gestae.” The court do not use the 
phrase. This is the first appearance of it in Massachusetts. In 
Swift’s * Digest of the Law of Evidence in Civil and Criminal 
Cases,”’ — the earliest American treatise, — printed in 1810, the 
phrase occurs, at p. 127, in stating when the admission of an 
agent is receivable as against his principal: “ What is said by 
the agent relating to such transaction, while acting under such 
1 Afterwards Mr. Justice Story. 
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authority, will be received as evidence against the principal, as 
part of the res gestae.” 

The phrase, then, was fairly afloat in the law of evidence soon 
after the beginning of this century; but there are signs that it 
was not altogether regarded with favor. Phillipps’s excellent 
treatise on evidence —so great an advance on anything that had 
preceded it— was published in 1814; in it (vol. i. p. 202) he said: 
‘“* Hearsay is often admitted in evidence as part of the res gesta ; 
the meaning of which seems to be that where it is necessary .. . 
to inquire into the nature of a particular act and the intention of 
the person who did the act, proof of what the person said at the 
time of doing it is admissible evidence for the purpose of showing 
its true character.” But, having thus introduced the phrase, 
he struck it out in the fourth edition (1819), and substituted 
for it the English word “ transaction ;” this word he retained 
through three other editions, and until he associated Mr. Amos 
with himself in getting out the eighth edition, in 1838; in that 
edition, as a part of most extensive changes, the Latin term in 
the plural form, res gestae, was placed in the text, and it has re- 
mained there since. Starkie published his book in 1824, and 
then and always used the phrase res gestae. As to the later 
leading treatises of Greenleaf, Taylor, and Wharton, it is unneces- 
sary to say that they faithfully reflect the cases in using this term ; 
but a marked exception is found in Stephen, who dispenses en- 
tirely with it in his valuable and thoughtful Digest of Evidence. 

If it be true, as it seems to be, that the phrase first came into 
use in evidence near the end of the last century, one would like 
to know what started the use of it just then. That is matter for 
conjecture rather than opinion. It would seem probable that it 
was called into use mainly on account of its “ convenient obscurity.” 
Questions of evidence, and particularly questions relating to hear- 
say, were much canvassed in the English courts at the end of the 
last century and the beginning of this; instead of continuing to 
be dealt with as being, in a considerable degree, matters of usage, 
differing in the different circuits, such questions were now more 
carefully considered at Westminster. This was, no doubt, pro- 
moted by the practice of reporting volumes of cases at nisi prius, 
begun by ’Espinasse in 1794,! and continued pretty regularly by 

1 ’Espinasse published a single volume in 1794; Peake’s Cases followed in 1795; 


and then ’Espinasse began his series (republishing his first volume, with additions) 
in 1796. 
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10 BEDINGFIELD’S CASE. 
Peake, Campbell, and others. This practice was adopted with 
a main view, as ’Espinasse tells us in his preface, to preserve the 
rulings in points of evidence, — formerly only to be learned “ by 
a close and constant attendance on the Courts of Nisi Prius.” 
The law of hearsay at that time was quite unsettled ; lawyers 
and judges seem to have caught at the term res gesta,1—a 
phrase which, as we before said, served for the same thing which 
had been expressed by L. C. J. Eyre, in 1794, by the term “ the 
transaction,” * the fact,’ — which also might mean “a business,” 
as one would speak of the business about which an agent was em- 
ployed, — which was a foreign term, a little vague in its applica- 
tion, and yet in some applications of it precise, — they seem to have 
caught at this expression as one that gave them relief at a pinch. 
They could not, in the stress of business, stop to analyze minutely ; 
this valuable phrase did for them what the limbo of the theolo- 
gians did for them, what a “ catch-all” does for a busy house- 
keeper or an untidy one,—some things belonged there, other 
things might, for purposes of present convenience, be put there. 
We have seen that the singular form of phrase soon began to give 
place to the plural ; this made it considerably more convenient ; 
whatever multiplied its ambiguity, multiplied its capacity ; it was 
a larger * catch-all.” To be sure, this was a dangerous way of 
finding relief, and judges, text-writers, and students have found 
themselves sadly embarrassed by the growing and intolerable 
vagueness of the expression. 

It is, of course, an essential element of the *“* convenient obscu- 
rity” of the phrase that it has several different meanings. In 
which of them is it used by the writers of the pamphlets which 
we have discussed? Before coming to that, let us notice what 
different conceptions the phrase, in the common plural form 
of it, may naturally import. The following may be mentioned: 
(a) A conception which limits the term res gestae to the ultimate 
fact in the case,—to a fac in issue; (6) One which extends 
it to any evidentiary fact: — and then, using the term in either of 
these two ways, 1. That of a single fact, an event, a transaction, 
of which a declaration may be a part,—vpars rei gestae, as the 
phrase sometimes is; 2. That of the details that go to constitute 
this single whole; 3. That of several distinct facts, events, trans- 


1 We find it first in the mouths of Garrow and Lord Kenyon, —two famously 
ignorant men. 
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actions, going to make up a larger composite whole, e.g., the 
notion of the particulars of a business or a piece of business in- 
trusted to an agent or of a series of connected transactions 
covered by a conspiracy; 4. That of the one composite whole 
so made up; 5. That of evidentiary or illustrative facts, of con- 
comitant circumstances, or “ surrounding circumstances,” — to 
use the common tautology which Stephen, having once used, 
discarded, —as distinguished from the central fact thus sur- 
rounded or attended; 6. That of a total whole embodying the 
central fact with its entire bulk of circumstance; 7. That of a 
central fact and some of its surroundings, e.g., such of them as are 
relevant or material to the given inquiry. In giving these mean- 
ings the writer is not studious to make any exhaustive state- 
ment, but is content to name such as come to mind readily, 
having regard to the use of the phrase in the cases and in the 
text-books. 

The question which we are examining at this moment, it will 
be perceived, is not what facts or declarations are admissible as 
parts of the res gesta or res gestae, but what we mean by the 
term, and what is the true and natural meaning of it. As going 
to show the need of some analysis of the import of this phrase, 
turn to a few instances of its use, whether in the singular or the 
plural. In the case of Hoare v. Allen,! it is not quite clear 
whether Lord Kenyon meant to state a doctrine that the dec- 
laration was admissible on the question of the woman’s intent, 
or on the plaintiff's belief of her intent, or as one of a set of 
facts material to be known in order to present the question 
fairly to the jury, without considering what its precise bearing 
might be; but his use of the singular form of phrase points to 
the conception of something as being a constituent part of some 
whole, whatever that whole might be. The same idea seems 
to be in Lord Ellenborough’s mind in Robson vy. Kemp. So in 
Aveson v. Kinnaird, where the plural form is used, the coun- 
sel press the admission of certain declarations as “ part of the res 
gestae, . . . substantially put in issue by the several traverses. 
.. » When an act is done to which it is necessary to ascribe a 
motive, . . . what is said at the time from which the motive may 
be collected is part of the fact, part of the res gestae ;”’ here the 
notion is of a whole with its constituent parts ; and of that whole 


1 Ante, p. 7. 
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as a fact actually in issue. Such also seems to be Phillipps’s notion 
in the passage from his first edition before quoted. But observe 
Starkie’s expressions in using the plural form. In his first 
edition (vol. i. p. 89) he says: “All the surrounding facts of a 
transaction, or, as they are usually termed, the res gestae, may 
be submitted to a jury;” later on, however (at p. 49), we 
read: “ Where declarations . . . are admitted . . . as part of 
the res gestae or transaction,” &c.; here certainly are two differ- 
ent ideas. Burrill, in his Circumstantial Evidence (p. 368), dis- 
tinguishes circumstances as precedent, subsequent, or concomi- 
tant, and says of the last: “These . . . for the most part consti- 
tute portions of the res gesta or transaction itself;” it is added, 
as to the last class, that it may fairly include “such as are not 
strictly contemporaneous, but such as immediately precede or fol- 
low ;” the conception here seems to be that of a whole made 
up of constituent parts. 

Now, how does the Lord Chief Justice use the phrase in his 
discussion with Mr. Taylor? At p. 20 of his pamphlet he says: 
“While these particulars . . . constitute the res gestae, in other 
words, will be constituent parts of the offence charged,... 
[others] form properly no part of the res gestae —in other words, 
of the things constituting, or in point of time coexistent and co- 
extensive with the offence;’’ here we find no less than three 
different conceptions in the same sentence, viz.: 1. That of the 
res gestae as meaning a total, made up of constituent parts; 2. 
As meaning the constituent parts that make up a total; and 
8. As including things that do not constitute a total, but are “ co- 
existent and coextensive” with a total constituted by something 
else ; and all these meanings are limited, as related only to the ulti- 
mate fact, “the offence charged.”’ Again he says (p. 19): “ What- 
ever act or series of acts constitute . . . the principal act charged 
as an offence. . . and whatever may be said by either of the parties 
during the continuance of the transaction with reference to it, 
. - - form part of the pr.acipal transaction, and may be given in 
evidence as part of the res gestae or particulars of it;” here the 
conception is that the phrase res gestae means the particulars, the 
constituent facts only, and not the whole which they compose ; 
and again, as before, it is restricted to “ the principal act charged 
as an offence.” In Mr. Taylor’s pamphlet there is little in his 
own language to show what his precise conception is. Speaking 
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of R. v. Megson, he says of the woman’s statements: “ They are 
the usual expression of feelings in relation to an occurrence or res 
which has just happened” (ante, p. 3). In his treatise (vol. i. 
7th ed., section 588) he says of the rule in question: ‘* The prin- 
cipal points of attention are, whether the circumstances and 
declarations offered in proof were so connected with the main 
fact under consideration, as to illustrate its character, to further 
its object, or to form, in conjunction with it, one continuous 
transaction.” Here the notion appears to be limited to the ulti- 
mate fact in issue, and to include the conceptions (1) of a com- 
posite whole, made up of this main fact and those offered in 
evidence as its constituent parts; and (2) of facts going, not 
to constitute a whole, but to illustrate another fact, or to 
“further its object’’— whatever this last expression may 
mean. 

It is apparent that some of these ambiguities would have been 
avoided if the singular form of expression, res gesta, pars ret 
gestae, had been adhered to. It is the notion which this serves 


to indicate, viz., that of a whole as related to its constituent parts, 


which appears to be the strictly accurate one.! 
IV. Both of the disputants in this discussion throw overboard 
“the American cases;” they are pronounced quite too loose in 


their doctrine of the res gesta.? 


1 How far an extension of this strict 
conception is established by the cases and 
is in itself desirable, will be considered 
hereafter. 

2 There is, indeed, little sign of any 
considerable examination of them, or of 
an appreciation of a certain important 
peculiarity of “the American cases” as 
being dispersed among thirty-nine differ- 
ent and, in the main, independent sources 
of authority in the administration of the 
law. It is sometimes supposed by Eng- 
lish writers that the Supreme Court of 
the United States is an authoritative tri- 
bunal in its interpretation of the common 
law; it would not be strange, e¢.., if it 
were thought in England that the case of 
Ins. Co. v. Mosley, 8 Wall. 397, were au- 
thority in New York or Massachusetts. 
However convenient it might be, if this 
were so, in the particular of giving 
consistency to our law, yet we, at home, 
have grown familiar with the fact that 


One would think from the mode 


we are one country only for certain 
purposes, and that the administration 
of the common law is not one of them ; as 
regards that end, we are as many different 
countries as we are States. The phrases 
“American law” and “the doctrine of 
the American cases ” are useful and often 
suitable phrases, but they are heard much 
oftener than they should be. While they 
are convenient as indicating an exclusion 
of any consideration of English or conti- 
nental doctrine, and also, in alarge sense, 
sometimes as importing the result, in law, 
of habits or political institutions which are 
peculiar here, they are very often used by 
our own writers as well as others in a loose, 
misleading way, tending to foster vague 
conceptions, —asif there were some com- 
mon standard of authority among our 
States in cases when there is not, and as 
if there were some preponderance, ascer- 
tainable and likely to control, as among 
tribunals recognizing a common author- 
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of reference to the “‘ American cases” adopted by the parties to 
this controversy, that American judges had given to the principle 
of the res gesta an extension quite unparalleled in England: one 
would certainly not suppose that it was the utterance of English 
judges and recognized English doctrine that are oftenest in the 
mouths of judges here when authority is sought for whatsoever is 
loose and objectionable in this vague principle. And yet it was a 
Lord Chief Justice of England who said, speaking for the court, less 
than forty years ago, in Rouch v. Great Western Railway Co.,1Q.B. 
51, 60 (1841): “ The principle of admission is, that the declara- 
tions are pars rei gestae, and therefore it has been contended that 
they must be contemporaneous with it: but this has been decided 
not to be necessary, and on good grounds; for the nature and 
strength of the connection with the act are the material things 
to be looked to, and although concurrence of time cannot but be 
always material evidence to show the connection, yet it is by no 
means essential.” In saying this, Lord Denman supported him- 
self by citing the case of Ridley v. Gyde, 9 Bingham, 340 (1832), 
where the Lord Chief Justice Tindal had said: “ The rule is 
not confined to the precise time of the act in question. . . . The 
court must, in each case, consider whether the declaration pro- 
posed . . . does or does not come within a reasonable time of the 
disputed act ;” he cited, also, the language of Park, J., in Rawson 
v. Haigh, 2 Bing. 99, 104 (1824) : “ It is impossible to tie down to 
time the rule as to the declarations; we must judge from all the 
circumstances of the case ; we need not go to the length of saying 
that a declaration made a month after the fact would, of itself, be 
admissible ; but if, as in the present case, there are connecting cir- 
cumstances, it may, even at that time, form part of the whole res 
gestae.” This large doctrine, that it is not necessary that the 
declaration should be contemporaneous with the act, and that the 
moral connection between the two must be mainly looked at, is 
also laid down to-day by Taylor in his Evidence (vol. i. Tth ed., 
section 588) ; while it is there observed that the view that contem- 
poraneousness is necessary “ seems still to be the law in America.” 
The passage referred to reads as follows: “It was at one time 


ity, instead of a mere divergence of view, because they are peculiar, and most of 
more or less complete, among courts of which have the power to perpetuate what- 
quite independent jurisdiction, some of ever peculiarity they will. 

which are wedded to their own results 
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thought necessary that they [the declarations] should be con- 
temporaneous with it [the main fact]; but this doctrine has of 
late years been rejected, and it seems now to be decided that, 
although concurrence of time must always be considered as ma- 
terial evidence to show the connection, it is by no means essen- 
tial,” citing Rouch v. Great Western Railway Co. Taylor also cites 
Ridley v. Gyde, Rawson v. Haigh, and Smith v. Cramer, 1 Bing. 
N. C. 585 (1835). 

It would have been interesting to know the Lord Chief Jus- 
tice Cockburn’s view of the cases in which this sort of language 
is used, and also to know how Mr. Taylor reconciles his condemna- 
tion of the ** American cases ” with his acceptance of the doctrine 
above quoted. The class of cases in which this is laid down 
(cases in bankruptcy) might, indeed, have been set apart as pe- 
culiar, but they are not so dealt with; see, e.g., 1 Tayl. Ev. section 
588, and Steph. Dig. Ev. art. 8, illustr.(a). It is these English 
cases that are relied upon by our courts when they go farthest 
in their dicta ; e.g., in Insurance Company v. Mosley, 8 Wall. 397, 
407 (one of the cases condemned by the Chief Justice and Mr. 
Taylor), the court, in laying down that declarations need not be 
contemporaneous with the act, rely upon Rawson v. Haigh, and 
quote the language of Park, J., above given. 

These bankruptcy cases should now have a special considera- 
tion; they have had a great deal to do with the rule which we 
are considering. To understand them it will be convenient to 
notice the difference between the English law, as held now and 
formerly, on the subject of proving in a court of law the title of 
abankrupt. At present the English rule seems to be the same as 
that of our last national bankrupt law, — it makes the certificates 
provided for in the statute conclusive evidence of the assignee’s 
title. But it was formerly necessary, when the assignee undertook 
to proceed in acommon law court, that he should “ prove all the steps 
essential to constitute the party a bankruptand himself hisassignee. 
[The decree of the commissioners in bankruptcy] is not even 
prima facie evidence. . . . To establish title to the bankrupt’s 
property, the assignee must prove: 1. The commission; 2. The 
trading; 3. The act of bankruptcy; 4. The petitioning creditor's 


1 The language is cited as that of peated; it attributes the authority of that 
“Baron Park” (sic). The unfortunate great lawyer, Baron Parke, to a doctrine 
error of name in this citation is often re- which he often denied. 
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debt; 5. The assignment.” (2Starkie Ev.141.) Among the acts 
of bankruptcy named in the statute were these, viz., beginning to 
“keep house,” departing the realm, and otherwise absenting one’s 
self, — in each case with the intention to delay a creditor. In prov- 
ing the act of bankruptcy there was frequent controversy over the 
intent, and it was sought to prove this intent by the bankrupt’s own 
declarations. Now it is to be remarked that, among the grounds 
on which it was endeavored to bring in the declarations, was an 
unsound notion of the availability of them as against the creditors, 
if made at any time before an act of bankruptcy, or before the com- 
mission issued, as if the bankrupt and his creditors were identified in 
interest. A relic of the former unsettled state of legal conceptions 
on this subject has survived in that anomalous principle — one of 
the three enumerated by Baron Parke in Coole v. Braham, 8 Ex. 
183 (1848) —by which the assignee was permitted to prove the 
petitioning creditor’s debt by the admission of the bankrupt made 
before bankruptcy ; of this Baron Parke remarked: ‘ This relax- 
ation, however, of the strict rules of evidence has never been held 
to extend to the proof of the trading or acts of bankruptcy by the 
mere admission of the bankrupt.” The last remark might mis- 
lead; strictly it is true, but it is not true if taken in the sense 
that it has never been permitted to prove one element of the act 
of bankruptcy, namely, the intention of the bankrupt, by his own 
admission made before bankruptcy ; or in the sense that the prin- 
ciple that admissions of the bankrupt before the act of bankruptey 
were generally to be received as against creditors, has never been 
judicially laid down. On the contrary, in Bateman v. Bailey, 5 
T. R. 512 (1794), where the admission was opposed on the ground 
that the bankrupt himself could not be a witness on this point, a 
widely expressed per curiam opinion ran thus: ** Although the 
bankrupt cannot be called as a witness to prove his own act of 
bankruptcy, yet it never was doubted but that what was said by 
him at the time, in explanation of his own act, may be received in 
evidence. An admission by him before his act of bankruptcy of a 
debt due to another is sufficient to charge his estate. If he had 
been absent from his home, an admission by him that he had been 
abroad to avoid his creditors is good evidence. Whatever he says, 
in short, before his bankruptcy is evidence explanatory of the act 
done by him. In this instance he absented himself from home 
under suspicious circumstances, for which his reasons were asked, 
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and without doubt it was competent to inquire of the witness to 

whom hecommunicated them what those reasons were.”! Although 
in this case the inquiry and the answer were made at the time of the 
bankrupt’s return from his absence,” and although the opening sen- 
tence of the opinion takes notice of that, yet it will be observed in 
how unqualified a form the remainder of the opinion is expressed. 
It was not strange that these imperfectly guarded utterancesshould 
mislead. And so we find in Rawson v. Haigh, Ridley v. Gyde, and 
Rouch v. Great Western Railway Co., that the loose views above 
quoted run back to Bateman vy. Bailey as their foundation. So also 
in 1 Taylor’s Evidence (7th ed.), section 588, the doctrine quoted 
above is elaborately laid down upon the authority of these cases. 
Greenleaf had said in his section 110: “ They [the declarations] 
must be concomitant with the principal act,’’ &c.; and in section 
108 he had adopted in a note the language of the Chief Justice in 
Enos v. Tuttle, 3 Conn. 250 (1820) that declarations, to become 
parts of the res gesta, “ must have been made at the time of the 
act done,” &c.; but Taylor, in the section above named, di- 
verging from Greenleaf, says of the declaration and the main 
fact: “‘It was at one time thought necessary that they should be 
contemporaneous with it; but the doctrine has of late years 
been rejected,” &c.; and in a note, after the remark that “it 
was at one time thought necessary that they should be contempo- 
raneous with it,”’ the author says: ‘ This seems still to be law in 
America. Thus in Enos v. Tuttle,” &c.,—and then follows 
Greenleaf’s quotation above named. But, unhappily, as has 
already been intimated, to America also the influence of these 
cases spread ; the opinion of the majority of the Supreme Court 
of the United States in Insurance Company v. Mosley, 8 Wall. 
397 (1869), was shaped by it, and so of many another case in this 
country. 

Such has been the ill-begotten progeny of the dicta in Bateman 
v. Bailey. Lord Hardwicke had, indeed, long before been re- 
ported as saying of such declarations of a bankrupt, in Ambrose 
v. Clendon, Cases t. Hardwicke, 267 (1736), ‘It is not usual to 
allow such evidence unless when it is concomitant with facts, as 
what he says when removing his books or his goods, &c., but not 
else.” Evans, in his learned Appendix to Pothier on Obliga- 


1 Observe that the Latin phrase is not | _* The contrary statement in Ridley v. 
used in this case. Gyde, seems clearly an error. 
VOL. 8. 2 
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tions (vol. ii. p. 217), in 1806, had pointed out the looseness of 
these expressions in Bateman vy. Bailey, and had insisted that the 
case was, in fact, to be rested on the doctrine that the declara- 
tion was a part of the act which it accompanied. The acute and 
learned Christian, also, in his treatise on Bankruptcy, had said in 
vol. i. (published in 1812), pp. 879, 380: “ What a bankrupt de- 
clares at the time of committing an act of bankruptcy is always 
received in evidence, when proved by another person. . . . But 
these declarations have been greatly, I conceive, misunderstood 
or misrepresented. They must accompany the act; for where 
words and actions are contemporaneous, they constitute one 
transaction, they are together one res gesta, and the words are 
evidence of the reason of the act or the intention of the actor. 
. - -» What Lord Kenyon and the court said in the case of Bate- 
man Vv. Bailey, 5 T. R. 512, has, I conceive, led many into error 
upon this subject. . . . If the court intended to say that what he 
declared after his return was complete, and when he was doing 
no act connected with it [sic], it is presumed the decision cannot 
be supported. Whilst he is preparing to go, or in the act of going, 
and during his absence from home, and whilst he is returning or 
unpacking his portmanteau, &c., what he says is part of the act 
of bankruptcy ; but when he is only meditating a future act, or 
speaking of a past one completely finished, his words surely can 
have no more legal operation than those of any other man.” 
And again, id. vol. ii. (published in 1816), p. 447: * The declara- 
tions of a bankrupt of his intention for doing an act concomitant 
with the act are evidence. But the fact [act] must be proved by a 
witness who has knowledge of it, and then his declarations at the 
time, proved by the same or another witness, will make the evi- 
dence complete. No error is so common as an attempt to prove 
a departure from the dwelling-house by a witness, who proves 
only that the bankrupt told him that he had been from home to 
avoid his creditors. Ifthe witness proves that the bankrupt was ac- 
tually ata distance from his dwelling-house when he told him that 
he was keeping from his home from an apprehension of his credit- 
ors, that proves both the fact and the intent.” Baron Parke, also, 
had repeatedly laid down the law in exact conformity with these 
sound views of Christian. In Newman v. Stretch, M. & M. 338 
(1829), he had, although with an observable reluctance, admitted 
the declaration of a bankrupt at the time of his return as to the 
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reason of his absence, —“‘ on the authority of decided cases, espe- 
cially Bateman v. Bailey, 5 T. R. 512, I must receive the evidence 
of the supposed bankrupt’s declarations at the time of his re- 
turn;” but in Lees vy. Marton, 1 M. & R. 210 (1832), where the 
bankrupt had denied himself to a creditor in the morning and 
had made a declaration about his absence in the evening of the 
same day, “ Parke, J., rejected the evidence, saying, that unless 
the statement could be proved to have been made by the bank- 
rupt whilst he was absenting himself, or immediately upon his 
return, it could not be admitted as part of the res gesta.” And 
in Thomas v. Connell, 4 M. & W. 267 (1838), where, in proving 
a fraudulent preference by the bankrupt, his declaration (not 
connected with any act) about a debt due from him was held ad- 
missible to prove his own knowledge of his insolvent condition, 
and to his fraud in preferring the defendant, Baron Parke said: 
“‘T have always understood the general rule to be, that a verbal 
statement is not receivable in evidence, unless made at or about 
the time of an act done, and in order to explain the act; as, for 
instance, if it is offered to explain a person’s absence from home, 
and is made just before or just after his departure. But, on the 
other hand, if a fact be proved aliunde, it is clear that a par- 
ticular person’s knowledge of that fact may be proved by his 
declaration.” 

Not only had there been these repeated explicit corrections 
of the errors, which Mr. Taylor has preserved in his section 588, 
above quoted, but it was obvious, upon any careful inspection of 
the cases upon which he relies, that they gave but little support 
to the doctrine referred to. In Bateman v. Bailey, the case itself 
was that of a bankrupt’s declaration as to the cause of his 
absence, made immediately upon his return ; in Rawson v. Haigh 
like declarations were made at his departure as well as during his 
absence ; the act of bankruptcy relied on was that of departing 
the realm, and it was held by Best, C. J., that ‘departing the 
realm is a continuing act, and these letters were written during 
its continuance ;”’ Ridley v. Gyde seems hardly explainable, and 
does give a certain support to the doctrine. In Smith v. Cramer 
the declarations seem to have been like those in Thomas v. Con- 
nell, evidentiary of the knowledge of the bankrupt as to his con- 
dition ; and Rouch v. Great Western Railway was a case where 
the bankrupt’s declarations were made immediately on his return, 


f 

d 

n 

3< 
it 
rd 
re 
18 
re 
r. 
te- 
or 
he 
ng 
10t 
1g, 
or 
act 
or 
an 
Ta- 
ant 
the 
evi- 
ove 
ves 
2 to 
ac- 
that 
ilso, 
hese 
338 
tted 


20 BEDINGFIELD’S CASE. 


and where the court expressly said that they need not rely on the 
doctrine above quoted. It seems, therefore, (1) that the supposed 
authority for this loose doctrine about the res gesta is English ; 
(2) that it is laid down in the principal English treatise of the 
present day upon English authority and in express contrast with 
the more conservative American view ; but (8) it ought in candor 
to be added that the authorities cited for the doctrine, excepting 
one, support it only by the dicta of certain judges, not the most 
eminent, and that the real doctrine of the bankruptcy cases does 
not deny that the declaration, in order to be admissible as a part 
of the res gesta, must be “ contemporaneous” or “concomitant” 
with it. 

While Greenleaf upon the point in question is thus more 
strict and more accurate than Taylor, it is yet to be confessed 
that in some other directions he gave rein to the principle of 
admitting declarations as a part of the res gesta, and carried 
things much beyond the line of English authority or of approved 
authority anywhere ; and his doctrine has spread into many of our 
cases. An examination of his view, a consideration of some of 


the cases, and a statement and justification of what may seem to 
be the sound doctrine on the general subject, will be attempted 
in a third and concluding article. 


JAMES B: THAYER. 


CaMBRIDGE. 
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THE LEGAL POSITION OF THE INDIAN. 


THe Indian problem is one of the most important questions 
with which our government has now to deal. It is not wholly a 
new problem. In fact, the presence of the Indian tribes in a 
country like ours, founded on the idea of the equality of men, 
has always been a serious matter. But the problem is a new one 
in the form in which it now presents itself for solution ; for hith- 
erto it has been comparatively easy to escape the evils which 
threatened, by the crude and simple process of removing the In- 


dian tribes beyond the Mississippi to regions remote from our 


civilization and the presence of the white man. This, however, 
is a resource upon which we can no longer rely. The vast spaces 
of the West have been fast filling up with our civilization, and 
there are few remote regions left to which those Indians may be 
removed, whose reservations the white men are now crowding 
upon, surrounding, and coveting. The Indians, then, must live 
among us, and must be considered a permanent element of our 
society ; and hence the Indian problem is to be solved at the 
present time not by separating the Indians from us, but by estab- 
lishing by wise and just legislation an order of things under 
which we and they may live together in peace and prosper. 

But, before we can legislate intelligently in regard to any state 
of things, we must first understand clearly what that state of 
things is which our legislation is to affect. It seems to me, 
therefore, important at the present time that we should ascertain 
precisely what the legal position of the Indian is under our exist- 
ing Constitution and existing laws. This is what I wish to in- 
vestigate in the following article. I purpose to consider the legal 
relation of the Indians to our government, and their standing 
before the law, criminal and civil, of our country. 

First, The relation of the Indian tribes to the sovereygn power in 
our country, — the sovereign Union. 

Our ancestors who came to this country could, as the stronger 
race, have done with the Indians just what they pleased; for 
there is no limit to what a sovereign nation can do, except what 
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is imposed by the superior physical force of some other nation. 
The Indians themselves were powerless to resist us, and Europe 
has shown no disposition to interfere on their behalf. Accord- 
ingly, we could have exterminated the Indian tribes or driven 
them out of the country ; or conquered them and governed them 
as subject nations ; or we could have broken up the tribal organ- 
ization and subjected the individual members thereof to our laws ; 
or we could have made them citizens, incorporating them as mem- 
bers of the Union. As a matter of fact, we did neither one of 
these things, — we professed to act more fairly. Although as- 
serting title to the fee of the soil, we conceded to the Indian-tribes 
the right of possession ; and although denying to them the right 
to enter into any agreements with foreign countries, or to be 
recognized in any way by them as nations, we recognized them as 
nations, or, more precisely, we recognized them as distinct politi- 
cal communities, having the right to govern themselves and man- 
age their own internal affairs, and as, in general, beyond our 
jurisdiction, legislative and judicial. 

The relation, then, of the Indian tribes to our sovereign power 
is similar to that between any two distinct and adjacent nations, 
as the United States and Mexico. The Indian tribes are not sub- 
ject to our sovereign, —do not owe him allegiance. Down to the 
year 1871 we carried on all negotiations with them by treaty. 
The Indians who levy war against us are not guilty of treason, — 
they are dealt with as any belligerent foreign nation. Neither 
are they, in general, subject to our laws, or within the jurisdiction 
of our courts. An Indian who commits a crime against another 
Indian within an Indian reservation is indictable neither under 
our common law nor our statute laws, and process served upon an 
Indian on a reservation is a nullity.? 

Still the relation is not precisely the same. The Indian tribes 
generally do not own the fee of the soil which they occupy; they 
cannot, therefore, grant it away. On the other hand, our sover- 
eign can grant it away, and even while the Indians are still in 
possession; but such a grant would be practically valueless, be- 
cause there would be no court with jurisdiction to give effect to 
it. It is misleading to speak of the Indian right of possession as 
“the Indian title ;” for it is not a legal right which may be en- 


1 Cherokee Nation v. Georgia, 6 Pet. 1; 2 Harkness v. Hyde, 98 U. S. 476. 
Worcester v. Georgia, 6 id. 214. 
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forced in our courts, but is simply a right resting upon treaty, 
and to be protected by the political power of our government.! 
Again, the Indian tribes, as a weaker race, are naturally depend- 
ent upon us, and look to us for assistance and protection; and, 
on the other hand, we, as the stronger race, can exercise such con- 
trol over them as we please. Hence we have, from time to time, 
passed statutes regulating Indian affairs; but — and this is a very 
important point—the mere fact of thus extending special laws over 
the Indians does not involve the destruction of their independ- 
ence and their subjection to our laws in general, or to our sover- 
eign? Although some tribes have been subjected to our laws, 
as the Cherokees, Creeks, and Choctaws in Alabama, and the 
Chickasaws in Mississippi, the more important tribes of the West 
—and with these alone I am concerned —are still distinct political 
communities, not subject to our sovereign, and occupying land 
where our laws have in general no force and our courts no juris- 
diction. 

This principle, which is in general clearly recognized by the 
authorities, has been, as we shall see, lost sight of in some cases; 
and to this is due in great part the existing confusion in regard 
to the legal position of the Indian. Certainly there is a strong 
general impression that the position of the Indians has undergone 
a great change since the early times. Our able and honored 
Secretary of the Interior, in one of his recent reports, gives expres- 
sion to this idea, in saying that the Indian tribes have been suc- 
cessively considered as independent nations, subjects, and wards, 
as if these terms defined different stages of historical development. 
As a matter of fact, the Indian tribes have never been wholly 
independent since the foundation of our government, and the im- 
portant tribes of the West have never been subjects, — that is, 
subjected, — although it has been always within our power to 
subject them. As for the term “ wards,” that has no precise legal 
meaning whatever, but refers rather to the moral relation ex- 
isting between ourselves and the Indians. ; 

Secondly, The relation of the Indian tribes to the President and 
Congress. 

We have seen what is the relation of the Indian tribes to the 
sovereign Union, and that the latter may do with the Indians just 

1 Cherokee Nation v. Georgia, 5 Pet. 1, 2 Cherokee Nation v. Georgia, 5 Pet. p. 
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what it pleases. It does not follow that the President and Con- 
gress may do likewise, for they are confessedly not sovereign, but 
are authorized simply to exercise respectively some sovereign 
powers. 

The power of the President to deal with the Indians resides in 
his power to make treaties. At the time the Constitution was 
framed, it was the custom to deal with the Indian tribes by 
treaty ; hence the clause conferring on the President the power 
generally to make treaties gave him also the power to make 
treaties with the Indian tribes. This power was exercised down 
to the passing of the statute of March 3, 1871, Rev. Sts. § 2079, 
which provides that “no Indian nation or tribe within the ter- 
ritory of the United States shall be acknowledged or recognized 
as an independent nation or tribe with which the United States 
may contract by treaty, but no obligation of any treaty lawfully 
made and ratified with any such Indian nation or tribe prior to 
March 8, 1871, shall be hereby invalidated or impaired.” It seems 
to me that the object of this statute was not to destroy the tribes 
as distinct communities, but simply to deprive the President of 
his treaty-making power ; for it is to be noticed that it says not that 
no Indian tribe shall be recognized as a nation or tribe, but that 
no Indian tribe shall be recognized as a nation or tribe capable of 
contracting with us by treaty, and then it provides specially that 
existing treaties shall not be invalidated or impaired. If the 
tribes were destroyed as tribes, how could the treaties with them 
continue to have force? And this is the interpretation which is 
alone consistent with the action of Congress and the decisions of 
the courts, for they have both continued to recognize the Indian 
tribes as a distinct, quasi-sovereign people.! 

Such being the object of the statute, if it is constitutional, and 
effect may be given to it, it follows that the Indians will be hence- 
forth solely under the power of Congress, the President no 
longer having power to enter into treaties with them. In view 
of this fact, it becomes important to inquire what power Congress 
has to deal with the Indians. This involves two questions : First, 
what is the power of Congress over the Indian tribes which are 
without the limits of a State? Secondly, what is the power of 
Congress over the Indian tribes which are within State limits ? 

The power of Congress to deal with Indians who are without 


1 United States v. Forty-three Gallons Whiskey, 98 U. S. 188. 
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the limits of a State is involved in its general power to govern the 
Territories. Hence it may, in general, legislate over the Indians 
to the same extent to which it may legislate over any person in 
the Territories. May it not also enter into agreements with them, 


‘or pass statutes which are to go into effect upon condition only 


of the Indians consenting to them? During the discussion in 
the Senate last spring on the Ute bill? it was contended that 
Congress could not do this, on the ground that it was an un- 
authorized delegation of legislative power; but it is conceded 
that a legislative body may make a statute conditional upon the 
consent of those to whom it applies, provided such consent af- 
fects the expediency of the statute merely ;? and nothing can be 
clearer than that the consent, which was to be obtained from the 
Utes, was not the operative act which was to give effect to the 
statute, but was a condition which affected its expediency merely. 
Congress was the acting, legislating body. If it had the power 
to remove the Utes by force, it did not choose to exercise that 
power,— it was deemed inexpedient, as it would perhaps have been 
also unjust, to exercise it; hence the consent of the Utes was 
sought, not as a popular vote for the purpose of putting the 
statute in operation, but as a condition precedent to giving effect 
to a statute which Congress had already enacted; and so there 
was no more a delegation of legislative power in the case than 
there would have been had the statute been made conditional 
upon the consent, not of the Utes themselves, but of those in whose 
vicinity the new reservations were to be located. In regard to 
this question, it seems to me that confusion has arisen from not 
recognizing the double character of the Indian tribes. They are 
in a certain sense foreign nations: as such the President could 
deal with them by virtue of his treaty-making power; but they 
are also inhabitants of our Territories, and as such they are under 
the control of Congress, which has power to govern the Territories. 
The statute of 1871 was designed to deprive the President of his 
treaty-making power, but it did not affect the power of Congress 
over the Indians, — that remains the same in its general nature ; 
but, practically, it has been indirectly enlarged, because since the 
passing of the statute Congress may exercise the same power as 
it exercised prior thereto, and in addition the power which the 
President exercised. This, however, is not true as regards 


1 Cong. Rec. April 10. 2 Cooley’s Const. Lim. p. 146, ff. 
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Indians within the limits of a State, as these very Utes above 
referred to; for, as we shall see, the power of Congress over 
Indians within the limits of a State is simply the power to reg- 
ulate intercourse. Congress, therefore, cannot make agreements 
with them which would involve the exercise of any greater 
power, — of power which the President might perhaps have exer- 
cised by virtue of his authority to make treaties. The statute 
of 1871 may then be objectionable, so far as Indians within 
State limits are concerned, as withdrawing them from that pro- 
tection of the general government which could be given by treaty ; 
but, so far as the Indians in the Territories are concerned, it is 
entirely harmless, because Congress.may now do by virtue of its 
general power to govern the Territories all that the President 
could have done by virtue of his power to make treaties. 

A more important question in regard to the nature of the power 
of Congress is, whether such power is absolute, or limited by the 
restrictive clauses in the Constitution. We have seen that the 
sovereign Union may do with the Indians just what it pleases. 
May Congress do likewise ? 

Kent! and Story ? were of the opinion that the power of Con- 
gress to govern the Territories generally was an absolute power. 
Pomeroy ® denies this, but says nothing about the power of Con- 
gress to deal with the Indians, Cooley seems to be of the opin- 
ion ‘ that this latter power at least is absolute. Such, too, is the 
idea which the legislature has acted upon. See Jackson v. Rey- 
nolds,® Murch v. Turner® Further, in the act of Congress of 1875, 
to enable the people of Colorado to form a Constitution,’ we find 
this significant clause: ‘* Provided that the Constitution shall 
make no distinction in civil and political rights on account of race 
and color, except Indians not taxed.” 

It seems to me, also, that this is the correct view upon principle. 
It cannot be contended that the restrictive clauses, general as 
they are, limit the action of Congress in every case. Suppose we 
should acquire, by war or treaty, some foreign island. If slavery 
existed on the island, could not Congress abolish it ; that is, de- 
prive a man of property without due process of law? Suppose, 
again, some low form of religious faith existed on the island, could 


1 1 Kent’s Com. 385. § 14 Johns. 335. 
2 2Story’s Const. § 1328. © 21 Me. 536. 


8 Pomeroy’s Const. § 492. 1 18 Sts. at Large, 474, § 4. 
* Story’s Const. (4th ed.) App. § 1983. 
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not Congress, in the face of the first amendment, prohibit the free 
exercise thereof and establish Christianity? Undoubtedly. 

Neither can it be maintained, in particular, that the restrictive 
clauses limit the action of Congress in regard to the Indians. 
Consider for a moment the nature of the Constitution, and the 
circumstances of the time when it was made. The Indians were 
then roaming over our country, recognized as distinct and, ina 
certain sense, foreign nations, and regarded, in spite of the 
Declaration of Independence, as an inferior people, strangers to 
our laws, our customs, and our privileges. It is * we, the people 
of the United States,” who made the Constitution, and with a 
view, among other things, to secure liberty to ourselves and our 
posterity,and nobody’s else posterity. It isan instrument framed 
for a nation of independent freemen, who had religious convic- 
tions worth protecting, who knew how to use the freedom of 
speech and the press, whose right to bear arms was to be re- 
spected as the right of men.who knew how to value and exercise 
their independence, who wished to preserve the trial by jury as 
one of their most precious inheritances, and, finally, who cherished 
the principle of the unrestrained enjoyment of life, liberty, and 
property as a race cherishes a thing which it has won after cen- 
turies of desperate struggling and self-sacrifice. It was for such 
men that Congress was to legislate, and for such men its power 
to legislate was to be restricted. ‘To suppose that the framers of 
the Constitution intended to secure to the Indians the rights and 
privileges which they valued as Englishmen is to misconceive the 
spirit of their age, and to impute to it an expansive benevolence 
which it did not possess. 

Those who established the Union were opposed rather toa 
strong government as against themselves than to a strong gov- 
ernment in the abstract; indeed, they were opposed to nothing 
in the abstract, and, as a matter of fact, they constructed a gov- 
ernment with full sovereign power, that is, with absolute and 
unlimited authority, as against other nations, and with qualified 
and restricted powers as against themselves ; and the object of the 
restrictive clauses was the protection of those privileges and 
institutions which were dear to them as inheritors of Anglo- 
Saxon civilization, and not the protection of other peoples and 
nations to whom these privileges and institutions were foreign 
and perhaps wholly unknown. They were foreign and unknown 
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to the Indians, and if we interpret the Constitution as limiting 
the power of Congress over the Indians, we should actually be- 
stow upon them by that instrument rights and privileges which 
previous to its adoption they had never possessed and never 
claimed. If now such was the meaning of the restrictive clauses 
at the time when they were framed, such must be their meaning 
now, allow what you will for the growth of the Constitution, 
Evolution, or what not; and it would be a wholly unwarrantable 
and vicious proceeding to change that meaning now by loose 
judicial interpretation, simply because it would cost time and 
trouble to change it by an amending act of the people of the 
several States, who alone have the right to change it. 

It follows from this that an Indian is not a person within the 
meaning of the Constitution. This seems to many an extraordi- 
nary proposition. Hath not an Indian eyes? Tickle him, will he 
not laugh? Yes; but “ person” has several different meanings, 
and a good deal of confusion results from not distinguishing be- 
tween them. It may mean simply a human being, a “ biped 
without feathers,” which is the metaphysical definition ; or it may 
mean one who is recognized at law as capable of possessing and 
enforcing rights, as distinguished from a slave, which is the legal 
definition ; or, lastly, it may mean one who is protected against 
the action of Congress by the restrictive clauses in the Constitu- 
tion. Now an Indian, a member of an Indian tribe, and living 
with it on a reservation, is a person in the first two senses, in the 
metaphysical and legal sense. But he is not a person within the 
meaning of the Constitution. Therefore, the power of Congress 
over him is supreme and absolute, like that of the sovereign 
Union itself. 

I have been assuming that the Indian tribes have merely the 
possession and not the fee of the soil. Suppose, however, Con- 
gress, as it has the power to do, should grant the fee to a tribe, 
or to the individual members thereof in severalty. What legal 
effect would this have? It seems to me none, provided the tribe 

_was still recognized as a distinct political community, not subject 
to our laws. And this is perfectly consistent with the tribe hav- 
ing a title in fee-simple, for the mere granting of the fee would 
not necessarily have the effect of extending our laws over them.? 

On the other hand, if our laws and the jurisdiction of our courts 


1 The Kansas Indians, 6 Wall. 787. 
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were extended over them, then it seems the tribal organization 
would be destroyed, and. the tribe or individual Indian owning 
the fee would stand before the law in the same position as any 
other person subject to the laws of the country. The test then 
is, not what is the nature of the Indian title, — that is an imma- 
terial element, — but what is the position of the Indian in respect 
to the legislature and the courts. If he is a member of a distinct 
political community, the power of Congress over him is supreme, 
. whether he is a mere occupant of land or an owner in fee-simple. 
If he is subject to our laws and within the jurisdiction of our 
courts, then the power of Congress over him is restricted. Hence, 
granting that the Poncas had a fee-simple in Dakotah, they might 
be deprived of it by Congress ; for the position of the Poncas in 
Dakotah, so far as I have examined, was the same as that of the 
Shoshonees in Idaho,! and Harkness v. Hyde? is, then,‘an author- 
ity that the Poncas were not subject to our laws, and, therefore, 
that they were within the absolute and unrestricted power of 
Congress. 

It remains now to consider what is the power of Congress 
over the Indians who are within the limits of a State. 

Here the power of Congress depends solely on art. 1, § 8, {| 3, 
of the Constitution, providing that ‘“‘ Congress shall have power 
to regulate commerce with the Indian tribes.” Congress, then, 
is restricted to regulating intercourse; for the rest, the States 
have absolute power over the Indians within their limits. The 
relation of the Indians to the State within which they are living 
is analogous to the relation of the Indians without State limits to 
the sovereign Union, and, in the absence of special provisions in 
the State Constitution, the relation of the Indians within State 
limits to the legislature of the State is analogous to the relation 
of Indians without State limits to Congress. Still the relation is, 
of course, not the same, because the power of the State is not 
supreme and absolute, but is limited by the Constitution, laws, 
and treaties of the United States; and this gives rise to difficult 
questions when the State attempts to legislate in regard to the 
Indians. In general, it may be said that a State may extend over 
the Indians any laws which do not conflict with the above-men- 
tioned clause in the Constitution, or valid laws enacted under it, 
or valid treaties entered into prior to 1871, or valid clauses in the 


1 See Organic Act for Dakotah, 12 Sts. at Large, p. 239, ch. 86,§1.  % Supra. 
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organic act itself of the State. But this general rule does not 
help much towards deciding particular. cases. Important ques- 
tions have arisen in regard to criminal legislation and taxation. 

First, Criminal legislation. 

Three important statutes have been passed by Congress: one 
March 80, 1802 (2 Sts. at Large, ch. 13), one March 3, 1817 (8 
Sts. at Large, ch. 92), and one June 30, 1834 (4 Sts. at Large, 
ch. 161). The act of 1802, § 4, provided for the punishment of 
crimes committed by white men upon Indians in Indian country; . 
the act of 1817, §§ 1, 2, provided for the punishment of crimes 
generally in Indian country, excepting those committed by Indians 
against Indians ; the act of 1834, which is the one now in force, 
repealed the act of 1817 absolutely, and also the act of 1802, 
except so far as it applies to Indians living east of the Mississippi, 
and it provides for the punishment of crimes generally committed 
within Indian territory which is not within the limits of a State, 
excepting crimes committed by Indians against Indians. 

Upon the authority of decided cases, it may be said that the 
act of 1802 and the act of 1834 are constitutional, but the act of 
1817 is unconstitutional. Congress may punish all crimes com- 
mitted within Indian country and not within the limits of a 
State, including crimes committed by Indians against Indians; 
and hence the act of 1834 does not go so far as it might go, the 
exception of crimes committed by Indians against Indians being 
unnecessary. Congress also may punish erimes committed by 
white men upon Indians, and perhaps also those committed by 
Indians upon white men in Indian country and within State 
limits, because this comes fairly within the scope of its power to 
regulate commerce, and this was the object of the act of 1802.3 
But Congress cannot punish crimes generally committed in Indian 
country and within State limits, unless, perhaps, such power can 
be constitutionally reserved, and was reserved, in the organic act 
admitting the State.2 Hence Congress cannot punish crimes 
committed by white men upon white men in Indian country and 
within State limits, which was the object of the act of 1817,‘ or 
crimes committed by Indians against Indians. These two latter 


1 United States v. Rogers, 4 How. 567. 8 Organic Act for Kansas, 12 Sts. at 
2 Worcester v. The State of Georgia, 6 rge, 126. 


H Pet. 214; United States v. Yellow-Sun, 1 4 United States y. Bailey, 1 McLean, 
f Dill. 271. 234; Ex parte Jerry Sloan, 4 Sawy. 380. 
5 State y. Foreman, 8 Yerg. 256. 
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classes of crimes —those committed by white men upon white men 
and by Indians upon Indians — the States, unless restrained by 
some clause in their organic act, have the power of punishing. 
Whether, in the absence of congressional legislation, they have 
also the power of punishing crimes committed by white men 
upon Indians, and by Indians upon white men, is not so clear; 
but it seems that, even in the face of congressional legislation, 
the States have a certain power of criminal legislation, provided 
such legislation consists simply in the exercise of police powers.! 

Secondly, Tuzation. 

The leading cases on this subject are The Kansas Indians* and 
The New York Indians. The latter case came up on an agreed 
statement of facts in a suit brought by purchasers of the fee-simple 
of the lands occupied by the Indians against the comptroller of the 
State and the purchaser at the tax sales, praying that the assess- 
ments might be declared void. The court decided that the acts 
of the New York legislature in taxing the lands were unconstitu- 
tional, as conflicting with the treaties of the United States, which » 
guaranteed to the Indians the free use and undisturbed enjoyment 
of their lands. This case, then, may be considered an authority for 
two important propositions. 1. That a State may be restrained 
by the general government from imposing taxes on lands occu- 
pied by an Indian tribe within the limits of a State. 2. That a 
treaty with an Indian tribe, guaranteeing to it the free use and 
undisturbed enjoyment of its lands, operates as such a restraint 
proprio vigore and without the aid of ancillary legislation.‘ 

The case of Zhe Kansas Indians is somewhat different. It de- 
cided that the State of Kansas had not the power to tax lands 
held in severalty by individual members of the Shawnee, Wea, 
and Miami tribes, and that the county commissioners could be 
restrained in equity from selling the lands for non-payment of 
taxes upon a bill filed by Indian chiefs representing the respec- 
tive tribes. In regard to the Shawnees, the material facts were 
that there was a treaty subsisting with them, guaranteeing to 
them the protection of the United States, and providing that 
“the lands ceded to them were never to be included within the 
bounds of any State or Territory,” and that in the act for the 
admission of Kansas® it was provided that “no Territory 


1 New York v. Dibble, 21 How. 366. 4 See Foster vy. Neilson, 2 Pet. 314. 
2 5 Wall. 7387. 3 6 Wall. 761. 5 12 Sts. at Large, 126. 
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should be included (within the boundaries of the State) which 
by treaty with an Indian tribe was not to be included within 
the territorial limits or jurisdiction of any State or Territory.” 
It seems to follow from this that the Shawnees were not within 
the limits of Kansas, and such was the opinion of the court.’ If 
so, the State had, of course, no power to tax them, and that, too, 
although they held the land in individual ownership. If, how- 
ever, the Shawnees were not within the limits of the State, it is 
difficult to see how the State court could have had jurisdiction of 
the case, and in this respect the decision seems open to criticism? 
It seems, therefore, that the assessment and sales of the lands 
would have been wholly idle and inoperative acts, and the Indians 
were in no need of assistance from our courts or our government 
until the purchasers at the tax sales had begun to assert their 
assumed rights. As to the Weas and Miamis, it is not so clear 
what their position was. If they were without the limits of the 
State, the same principle would of course apply as to the Shawnees. 
If they were within the limits of the State, then the same ques- 
tion would have arisen as in the case of The New York Indians ;* 
namely, whether the State could be restrained from taxing: and 
if the State of New York could be restrained, a fortiori could 
the State of Kansas, because in the act for its admission a 
special provision was made to keep unimpaired the rights of the 
Indians, “so long as such rights shall remain unextinguished by 
treaty.”’4 

Having now determined the relation of the Indians to our 
government, we are prepared to consider their standing in the 
courts of our country. 

Here we must distinguish between an Indian living away from 
his tribe or temporarily sojourning among us, and an Indian living 
with his tribe on a reservation. 

As to the former, his position is no different from that of any 
resident or visiting alien, as an Englishman or Chinaman. He 
may hold and transfer property,® sue on contracts,’ and for wrongs 


1 p. 755 ad finem. if it had been set apart within the limits 

2 Cherokee Nation v. Georgia, 5 Pet.p.29. of another country or a foreign State.” 
See also the language of the same court 3 Supra. 
in Harkness v. Hyde, supra: “The terri- 4 12 Sts. at Large, 126. 
tory reserved, therefore, was as much 5 Scott vy. Sandford, 19 How. 898, pp. 
beyond the jurisdiction, legislative or 403, 404. 
judicial, of the government of Idaho, as 6 Parent v. Walmsley, 20 Ind. 82. 

1 Rogers y. Duval, 23 Ark. 77. 
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committed against him ;! and, as has been said with grave judicial 
humor, he possesses also * the unquestionable right to be sued.” 
If he commits a crime, he is indictable under our laws. ‘The 
Poncas who were released under Judge Dundy’s decision? were 
not only visitors among us, but they claimed that they had severed 
their tribal relation. Clearly, then, they were entitled to all the 
rights of a white man; the court could not possibly distinguish 
between them and any foreign visitor, and it was a strange mis- 
conception of the powers of government to suppose that they 
could be taken back by force and held down in the Indian Terri- 
tory. Congress may prevent an Indian leaving his reservation, 
and while he is on a reservation it may deprive him of his liberty, 
his property, his life ; but as soon as an Indian has severed his 
tribal relation, or come to reside among us without severing his 
tribal relation, the supreme power of Congress over him ceases, — 
he then becomes a person within the meaning of the Constitution, 
and under the protection of its restrictive clauses, and every ex- 
ecutive officer and every legislative body in our country must 
respect his rights. 

As to an Indian on a reservation, it must be said that, upon 
principle, the courts of our country, if they can enforce his rights 
at all, can enforce only those which are acquired by the Indian 
laws or customs, since the Indian tribes are distinct political 
communities, and the common law does not prevail on a reserva- 
tion’ But this principle the courts have sometimes lost sight of ; 
they have been favorably disposed towards the Indian, and, in 
the absence of legislation by Congress, they have legislated them- 
selves according to what seemed just in particular cases. Accord- 
ingly, Indians have been allowed to sue on contracts entered into 
and for assault and battery committed within their reservations, 
and to sue for trespass upon their land. In Blacksmith v. Fellows * 
it was held that an Indian may bring an action for trespass upon 
that part of a reservation of which he was the exclusive occu- 
pant. This case will probably be followed, and, if so, important 
deductions may be made. Does it not follow from it that a tribe, 
if it is in possession of a reservation as a whole, may sue in its 

1 Wiley v. Keokuk, 6 Kans. 94; Wiley liams, 11 Ala. 826; Goodell v. Jackson, 20 
vy. Manatowah, id. 111. Johns. 693 ; Gray v. Coffman, 8 Dill. 394; 

2 Not yet reported. Boyer v. Dively, 58 Mo. 510. 

§ Holland v. Pack, Peck (Tenn. ), 151; 4 19 How. 366. 
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corporate capacity as a nation for trespass upon the reservation ? 
It would seem so, unless there is any general objection to a tribe 
suing in its corporate capacity. In Strong v. Waterman! the 
court expressed the opinion that a tribe could not sue in its own 
name ; but this dictum was based upon the decision in Goodell v, 
Jackson? holding that Indians were citizens, and subject to the 
laws of the State, which decision was promptly overruled in 20 
Johns. 698. See also The New York Indians.’ In the great case of | 
The Cherokee Nation v. Georgia, Marshall, C. J., decided merely 
that an Indian tribe was not a foreign State within the meaning 
of the clause in the Constitution giving the Circuit Court juris- 
diction in the cases of controversy between one of the United 
States and a foreign State. And as in that particular case the 
Circuit Court had no jurisdiction under any other clause of the 
Constitution, the Cherokee nation had no standing in it. But 
Marshall said expressly that an Indian tribe is a nation, although 
not a foreign one;* and so if the court had had jurisdiction by 
reason of the subject-matter of the controversy, independently of 
the character of the litigating parties, there is no reason why the 
suit should not have been entertained. If the government recog- 
nizes the corporate existence of a tribe, the courts must recognize 
it; and from this it follows that if the Poncas removed from 
Dakotah had a case entitling them to relief in our courts, they 
could get that relief by a suit instituted in the name of the tribe. 
I have thus far attempted to set forth the law applicable to 
the Indians independently of any consideration of the Fourteenth 
Amendment, which, it is now often urged, has made the Indians 
citizens. We have seen that the Indian is entitled in our courts 
to a large measure of protection; that as a sojourner among us, 
and living away from his tribe, his position is no different from 
that of an Englishman or Chinaman, and therefore he is com- 
pletely protected both as against individuals and Congress ; that 
as a member of his tribe, and living with it on a reservation, he is 
a person in the legal sense of the term, capable of enforcing in 
our courts whatever rights he is there possessed of; but he is not 
a person within the meaning of the Constitution, so that while as 
against individuals he is completely protected, as against Con- 
1 11 Paige, 607. 4 6 Pet. 1. 


2 20 Johns. 188, 5 See Holden ¥. Joy, 17 Wall. 217, p. 
3 6 Wall. 761. 242, 
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gress he is helpless. Congress may break its treaties with him, 
as it may repeal a statute! It may deprive him of his posses- 
sion; it may deprive him of his property in fee-simple, and the 
allotment of land to him in severalty will not, as is often assumed, 
give him any security, unless he is at the same time subjected to 
our laws, and then he becomes a person like any other subject, 
and wholly disconnected from his tribe. Such, then, is the legal 
position of the Indian, unless the Fourteenth Amendment has 
made him a citizen. 

It remains, then, for us to consider whether the Fourteenth 
Amendment has had this effect. This amendment, in effect, says 
that all persons born within the territorial limits of the United 
States, and who at the moment of their birth are subject to its 
jurisdiction, are citizens thereof. Do the Indians come within the 
meaning of thisclause? If they had been made persons subject to 
our laws by operation of the statute of 1871,? they might come 
within its meaning; but we have seen that such was not the 
effect of that statute. The Indians are born within the territorial 
limits of the United States, but they are not born subject to its 
jurisdiction; they are born members of distinct political com- 
munities. The children of ambassadors born here are confessedly 
excluded from the operation of the amendment, because they are 
not subject to the jurisdiction of the United States; for the same 
reason the Indians are excluded. In conformity with this rea- 
soning are the following cases: McKay v. Campbell, Karrahoo 
v. Adams,‘ Ex parte Reynolds,' and it seems to me decisive of the 
question. But there are other less technical reasons. Hitherto 
it has been the practice to make Indians citizens only with their 
consent, because citizenship involves important duties as well as 
important rights. Are we to say that Congress, in enacting the 
Fourteenth Amendment, departed from this practice ? If Indians 
are citizens, then they are no longer members of tribes, the tribal 
organizations are destroyed, and they cannot any longer be re- 
garded as distinct political communities. From this certain con- 
sequences would follow, which it is impossible to conceive were 
within the intention of the framers of the Fourteenth Amend- 
ment. It would follow that all our treaties with the Indians 


1 Cherokee Tobacco, 11 Wall. 616, 4 1 Dill. 344, 348, note, 


~ 9 Supra. § 18 Alb. L. J.8, 
* 2 Sawy. 118. 
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would be destroyed with one cruel stroke, just as all our treaties 
with England would be destroyed if England should suddenly 
sink to the bottom of the sea. It would follow, also, that Con- 
gress would no longer have any power over Indians within State 
limits, for the power of Congress over Indians within State limits 
is simply the power to regulate commerce with the Indian tribes, 
Hence, Congress could no longer control the liquor traffic or the 
sale of arms,! or prevent the States from imposing taxes.? This is 
distinctly affirmed in the authorities cited. 

I conclude, therefore, that the Indian tribes are still distinct 
political communities, not subject to our laws in general, or to 
our sovereign ; that despite all the changes of the past fifty years, 
—the pressure of our population upon the Indians, and _ their 
development towards more civilized modes of life, and our 
altered sentiments towards them, —their legal position has re- 
mained unchanged, and is the same to-day as when Marshall, 
C. J., delivered his famous opinions in The Cherokee Nation v. 
Georgia and Worcester v. The State of Georgia. 

There is, at the present time, a growing distrust of legislative 
bodies, and a growing belief that the one conservative element 
in our country is the law, or, more particularly, the Constitution 
interpreted in a broad and conservative spirit; and this may, 
perhaps, be a reason why the position of the Indian should now 
be changed by an act of the legislature. Whether this position 
should be changed in the way in which it was generally proposed 
last year, — namely, whether the Indian should be made a citizen, 
or, at least, a person subject to our laws and separated from his 
tribe, —is a question rather for the legislator than the lawyer. 
But a few points here suggest themselves. 

First, It is not necessary to make the Indian a citizen in 
order to give him all the protection he needs. Citizenship in 
our country is a very different thing from what it was at Athens 
or Rome. It now confers but few special privileges. One who 
is a “ person” simply within the meaning of the Constitution, as 
the Chinaman of California, enjoys as ample rights and as com- 
plete immunity from unjust legislative discrimination as any one 
needs. 

Secondly, We may, therefore, by making an Indian a person 

1 United States v. Holliday,8 Wall.437; 2 The Kansas Indians and The New 
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subject to our laws, withdraw him from the uncontrolled power 
of Congress, and place him under the protection of the Constitu- 
tion. But are things yet ripe for this change? Are we quite 
sure that the Indian is yet prepared to be invested with all our 
rights and privileges guaranteed by the Constitution, — among 
others, the right of trial by jury and the right to bear arms, and 
to enjoy one’s property without restraint? Surely the Constitu- 
tion was not made for the Indian, and we may be acting incau- 
tiously in now extending its provisions over him. Again, if an 
Indian is made a person subject to our laws, all the consequences 
will follow which, as I have shown above, will flow from the 
destruction of the tribe as a distinct political community. 
Finally, if the Indian is made a person subject to our laws, then 
all Indians born thereafter will, by operation of the Fourteenth 
Amendment, be citizens of the United States. Now, whatever 
doubt there may be as to the advantage of making the Indian a 
person, there can be none as to making him a citizen, for no one 
will say that he is yet competent to vote intelligently. 

Thirdly, If an Indian is not to be made a citizen, or a person 
subject to our laws, the only other way of withdrawing him from 
the unrestrained power of Congress is by an amendment to the 
Constitution. This commends itself as a safe and conservative 
remedy. Let it be clearly ascertained what protection the In- 
dian needs, and then give him that protection by means of an 
amendment specially adapted to his case. It is best that special 
cases should be provided for by special laws, for it is a general 
truth, and one which has been only too clearly confirmed by 
recent experiences, that fundamental principles may be frittered 
away by decisions which, for the sake of justice, disregard the 
jaw, and the vital spirit of a constitution may be obscured by a 
court straining it to meet cases which it was not intended to 
cover. If an Indian is made a person subject to the laws of our 
eountry, we may look for a series of cases arising under the Four- 
teenth Amendment, and the legislation enacted thereunder, which 
will teach the next generation a wholly new conception of the 


division of powers between our National government and State 
governments. 


GrorGE F. CANFIELD. 


n 
Ww 
d 
ny 
\is 
in 
in 
ns 
‘ho 
as 
m- 
son 
New 


BOOK NOTICES. 


International Law. By Wit11am Epwarp Hatt, M.A., Barrister-at-Law, 
Oxford. At the Clarendon Press. 1880. 


Mr. HALt is already known as a learned and intelligent writer upon subjects 
of international law, by reason of his work, published in 1874, on the “ Rights 
and Duties of Neutrals,” which work, in substance, is embodied in some of the 
chapters of his present book. ; 

In the present work he has presented, in one volume, what is a very complete 
presentation of the usages of nations in reference to all international questions. 
He has adopted that view of international law which holds that the rules of such 
law may be looked upon simply as a reflection of the moral development and 
the external life of the particular nations which are governed by them, and that 
changes and improvements in these rules are only to be effected through the 
same means by which they were originally formed ; viz., by growth in harmony 
with changes in sentiment, and external conditions of the body of states. Having 
adopted this view, his plan of discussion is to give the various instances in which 
nations have, by treaty or otherwise, established or acted upon certain rules, and 
then, referring also to the opinions of other international law writers, to state the 
rules which, in his opinion, have been established, or which may be said to be 
approaching establishment. 

The work is divided into three principal parts: in the first part he discusses 
the general principles of international law, through the first sixty-nine pages; 
in the second part he discusses the law governing states in their normal relations, 
through the next two hundred and fifty pages; and in the third part he diseusses 
the law governing states in the relation of war, through the remaining three 
hundred and thirty pages. 

It denotes an advance in the peaceful relations of nations that, while Grotius 
entitled his three books as “‘ De Jure Belli et Pacis,” treating of war first and 
then of peace, Mr. Hall treats of peace as ‘the normal relation” of states ; but, 
as seen from his present work, the time has not yet come when the relations of 
nations during wars do not call for more consideration from the jurist and the 
statesman than their relations during peace. 

Mr. Hall’s work is particularly interesting as presenting a late discussion by 
au intelligent English jurist of the various international questions that arose 
during our late civil war; and, though it is evident that he discusses these ques- 
tions as an Englishman, and 4s not altogether a neutral in the controversy, yet he 
certainly shows that some advance has been made in the discussion, for he con- 
cedes certain points claimed by the United States, but not heretofore so fully 
conceded by an English writer. 

He concedes that the recognition of the belligerent character of insurgent 
subjects of another state can only be justified when it is a reasonable measure of 
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self-protection to a neutral, but he maintains that the recognition by England of 
the Confederate States was in pursuance of such a duty. 

He is of the opinion that there is no absolute duty of extraditing criminals. 
He does not regard the ceremonial rules which regulate the form of state rela- 
tions as included in international law, and says: ‘‘To the English mind the 
elevation of courtesy, and of the observance of the etiquette which is its formal 
expression, into a legal duty is not easily comprehensible.” 

He considers that the relation of war affects all citizens of hostile nations, 
whether private persons or soldiers, and that any other doctrine would be intoler- 
able. 

He has a very considerable discussion on the right of a neutral to allow its 
soil to become a source of military supplies, and admits that in certain eases a 
neutral country may be brought under the common military definition of a base 
of operations, in which it becomes the territory from which an army or naval 
force draws its resources and reinforcements, and from which it sets forth on a 
defensive expedition, and in which it finds refuge at need. 

Mr. Hall is not satisfied with the duties of neutrality as urged by the United 
States before the tribunal of arbitration at Geneva, or as settled by that tribunal ; 
but he admits that the policy of the United States in 1793, when Great Britain 
and France were at war, constituted ‘‘an epoch in the development of the 
usages of neutrality,” and he says, further, with reference thereto, ‘ There can 
be no doubt that it was intended and believed to give effect to the obligations then 
incumbent upon neutrals, but it represented by far the most advanced existing 
opinions as to what those obligations were, and, in some points, it even went 
further than authoritative international custoin has, up to the present time, ad- 
vanced. In the main, however, it is identified with the standard of conduct 
which is now adopted by the community of nations.” 

Reference to the correspondence of that period would have shown Mr. Hall 
that the government of the United States at that time thought it necessary to 
employ and use “ all the means in its power” in the very cases where, according 
to the rules of the Treaty of Washington, under which the argument was pre- 
sented at Geneva, the neutral nation was only bound to use “due diligence.” 
At Geneva the principal contests necessarily were as to what was the diligence 
due in the circumstances relating to each cruiser, and in such contests the United 
States was able to poiut, as precedents, to its own action towards England in 
1793. 

It is unfortunate to find that the rules laid down in the Treaty of Washington 
for the government of that tribunal are not now considered by an Englishman 
like Mr. Hall as at all settled. Speaking of those rules, he says: ‘“ As the re- 
spective governments of the two countries are not agreed on the true meaning of 
this language, it is useless to speculate as to the effect which might be given to 
the provisions of the Treaty of Washington during any future war in which 
either Great Britain or the United States is a belligerent, the other of the two 
being neutral.” 

In other parts of his work, however, he substantially admits the sound- 
ness of a considerable part of the argument made at Geneva in behalf of the 
United States, in the following quotation : “ It is neither to be expected nor wished 
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that belligerent nations should be patient of the injury which would be inflicted 
upon them by the supply of armed vessels to their enemies as mere contraband of 
war.” And again he says: “ Experts are perfectly able to distinguish vessels built 
primarily for warlike use; there would, therefore, be little practical difficulty in 
preventing their exit from neutral ports, and there is no reason for relieving a 
neutral government from a duty which it can easily perform.” And again he 
says: “It follows from the fact of a violation of the sovereignty of a nation 
being an international wrong, that the injured country has the right of demand- 
ing redress, and the obligations under which a neutral state lies to prevent 
infringement of its neutrality would seem to bring with it the duty of enforcing 
such redress in a case in which the state would act if its own dignity and inter- 
ests were alone affected.” 

_ And again: “It is eminently to be wished that a practice may be established 
under which a neutral government shall notify, at the commencement of a war, 
that all vessels mixed up in certain specified ways, whether as agents or as 
objects, with the infringement of its neutrality, shall be excluded from its 
ports.” 
And again: “ A neutral state which overlooks such violations of its neutrality 
as it can rightly be expected to prevent, or which neglects to demand reparation 
in the appropriate cases, becomes an active offender. . . . It is bound, therefore, 
to offer satisfaction in some form to the belligereut whose interests have been 
prejudiced by its laches.” 

Mr. Hall evidently appreciates the fact that there may be such a thing as 
“an unfriendly neutrality which may seriously embarrass a belligerent nation,” 
and uses such a possibility in respeet to England when at war as a reason why 
it may be well for England to give up her claim to the right of capture of private 
property at sea, the right to which capture he, nevertheless, believes to be un- 
doubted in any belligerent state. 

It is clear that he is no believer in arbitration as a means of settling 
international difficulties, and in his chapter with reference to such settlements by 
means falling short of war he says: ‘It must be permissible, while human 
beings are human, to distrust arbitration as a means of obtaining an equitable 
settlement of international controversies, except where the matter at stake is 
unimportant, and the questions involved are rather pure questions of fact than 
of law, or mixed questions of fact and law.” 

He was, perhaps, thinking of the result of the Alabama claims arbitra- 
tion ; but we believe, however, that the result of the Geneva award was much 
more satisfactory to Englishmen than the result of the Halifax award, under the 
same treaty, has been to citizens of the United States. 

While Mr. Hall is so distrustful of settling international disputes, by the de- 
cision of “‘ human beings,” in substantially the way that all disputes between 
individuals must be settled in the courts of England and of the United States, 
and where very often the unsuccessful suitor takes satisfaction in swearing at the 
court, yet he suggests no better method of settling international disputes, and 
we hope that arbitration may continue to be a frequent means of settling such 
disputes, even if it may not settle them to the satisfaction of both parties. 

We should like to refer to the diseussion which this work contains with re- 
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gard to various questions outside of neutral duties, but have not now space to 
do 80. 

The book is very well arranged, its statements of usages and law are 
clearly put, and its discussion is, if not conclusive, yet always confined to the 
point in question. 

We commend particularly the chapters entitled as follows: “ Territorial prop- 
erty of a state,” ‘Sovereignty in relation to the territory of the state,” “ Self- 
preservation,” ‘ Intervention,” “ Treaties,” “ Rights with respect to the persons 
of enemies,” ‘‘ Rights with respect to the property of the enemy,” “Contraband,” 
“Blockade,” and ‘‘ Visit and capture.” 

In the appendix are valuable compilations of the ‘‘ Conditions of the nation- 
ality of vessels fixed by the laws of their respective countries,” ‘‘ Of the papers 
carried by vessels in evidence of their nationality, and other papers which ought 
to be found on board,” and “ Of the conditions upon which naturalization can be 
acquired in different states.” 

The book is well printed, has a good index, and we commend it for a text- 
book, or a book of reference, as presenting in a very compact form the precedents 
in international usage, and an intelligeat discussion. 


History of Procedure in England from the Norman Conquest. The Norman 
Period (1066-1204). By MELVILLE Mapison BiGELow, Ph.D., Harvard 
University. Boston: Little, Brown, & Co. 1880. 

Dr. BiGELow’s work is founded on Norman and Anglo-Saxon material, and 
occupies much ground hitherto broken by no English text-book. He employs 
the Norse (Icelandic) procedure merely for purposes of illustration ; following 
what may now be considered the established theory, that, although a large part 
of England was once under Danish law, it left little trace, and the modern jury 
did not spring from the Danish inquest, but from the Norman recognition. It is 
during the period covered by this book (1066-1204) that the Saxon idea of popular 
litigation gave place to the Norman theory which grounds legal redress on the * 
royal prerogative, the king being the fountain of justice. And through the two 
new courts, —the King’s Court and Exchequer, — which were purely Norman, 
this change took place. For, by the advantages they offered of trial by recogni- 
tion — as well as by the novel writ-process, through the nisi feceris clause in writs 
of right, and the fiction of the king’s peace in trespass — they usurped the juris- 
diction both of the ecclesiastical and the old Anglo-Saxon courts. These writs 
were not, however, imported in a perfect form from Normandy, nor created anew 
in the time of Glanyill, but were gradually adapted to the old Anglo-Saxon 
forms of action; the Norman writ being simply a royal command, without stat- 
ing the cause of action. Thus, “ behind the obscuring veil of the writ process, 
the ancient formalism of the Folkmot, modified somewhat by time, somewhat by 
the new procedure, but still in its essential integrity, went on until, at last, the 
old plaint had faded into the later count.” 

Brunner maintains that recognitions were established by Henry II. while 
duke in Normandy, to give the people, as matter of right, what previously, under 
the inquisitions, they had enjoyed as a favor. Dr. Bigelow’s contrary argument 
seems to us of weight; for, he says, it was found necessary, as late as Magus 
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Charta, to prohibit the selling of justice, — which must mean the purchasing of 
writs of recognition. Moreover, the prices exacted by the king varied greatly 
in amount. Brunner accounts for this by saying that the writ was still granted 
as a right, though the price paid varied with the value of the land, the means of 
the party, and the degree in which they infringed upon the ordinary course of 
justice. Whatever view we take of this, it is interesting to note that the jury, 
far from being a popular institution, had its origin in royal favor, at the expense 
of the popular courts ; in fact, it was like a bribe paid the king for subversion of 
the ordinary course of justice. 

Leaving the courts and the writ-process, we have chapters on Distraint, Sum- 
mons, the Issue Term, Medial Judgment, the Trial Term, and Final Judgment, 
—too full of detail for us to do more than mention them. The disappear- 
ance of the party-witness and ordeal, then of the duel and compurgation, with 
the author’s view of the development of the modern jury from the body of recog- 
nitors, is herein traced. 

The style is good and concise; the arrangement, perhaps, as good as the 
intricate cross-division of the subject permitted. We could, perhaps, wish that 
the author had managed a little more deftly the material so well collected. 
When he leaves Brunner, the argument becomes both less definite and less satis- 
factory. Some suggestions are more dwelt upon than either their importance or 
the evidence in support of them seems to warrant, such as the existence of equity 
powers in the ecclesiastical and royal courts. In some passages the author 
seems still misled with a notion which elsewhere he repudiates, and which is clearly 
untenable, that the forms of action can be shown to have developed out of some 
original type of writ. Every indication is that the forms of action were earlier 
than the writ process. The exposition of the doctrine of pleading while seised 
strikes us as confused. Still the work presents a vast amount of matter in an 
interesting way, and is decidedly a credit to American scholarship. Its strength 
lies in the knowledge of the original sourees which it displays; its weakness in 
the suspicion which it leaves of an insufficient acquaintance with the literature of 
this and cognate subjects. Five years from now Dr. Bigelow will probably be 
able to surpass what he has now written. But in the mean time he deserves, 
and will receive, great credit for his modest and devoted labors. 


The Institutes of Gaius and Rules of Ulpian. The former from Studemund’s 
Apograph of the Verona Codex. With translation and notes, critical and 
explanatory, and copious alphabetical Digest. By JAmes MurrueEap, Pro- 
fessor in the University of Edinburgh. Imported by Scribner & Welford, 
New York, 1880. Price $10.50. 

Ir would not be difficult to show why the study of the Roman law in Seot- 
land has offered encouragement for the publication of a new edition and trans- 
lation of the Commentaries of Gaius, while two or three others — one of them 
famous —are still current. The Roman law occupies a large place in modern 
Scottish jurisprudence. It would be more difficult, and we are fain to believe 
would require painstaking and critical investigation of the first order, to show 
how it has happened that the Roman law occupies such a place in the land of 
the Regiam Majestatem,—the Northern Glanvill. Whether the subject is 
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studied in the Scotch universities we do not know ; but it is certain that in the 
book before us, where we might justly look for some account of the interesting 
Romeward change which has come about in this land of sturdy independence 
and hard-headed Presbyterianism, there is not so much as a hint of the influences 
atwork. Approaching the question of probability a priori, one would have been 
quite sure to say that the legal influence of Rome would be felt much more 
strongly at London than at Edinburgh, four hundred miles further away; and 
the belief would be vastly strengthened in view of the predominance at London 
over Edinburgh of pressing aggression from Rome. 

The vicissitudes of the Roman law in Great Britain are sufficiently inviting 
to attract more attention from scholars than they have done. In England and 
in America, where the Roman law holds but a small place, that law, strangely 
enough, is studied mainly for itself, while its actual relation to and modification 
of the English law have been but superficially examined; such work being left 
mostly to German scholars. We find no fault with the schools for encouraging 
the study of the Roman law: our objection is that encouragement is not found 
for the higher investigation just suggested. And while the subject is on our 
tongue, we must be permitted to add our protest to the preference given in the 
universities to the study of the Roman law in itself over that of the general 
origines of the English law. This latter study would, of course, require a study 
of the Roman law (in the sense of its relation to English jurisprudence) ; but it 
would also require much more, including among other things that fruitful, 
neglected subject, the Teutonic elements of our law. 

The present edition of Gaius is a new departure among English-speaking 
people, and the result may be watched with interest. The chief motive of the 
editor has been to produce a critical text of the author, after the fashion of 
German scholarship ; indeed, after the fashion of English scholarship as well, 
in respect of works having a special significance in English history, such as 
some of the publications of the Record Commission. Whether there exists or 
shall arise a similar interest in the texts of the law authors of Rome remains to 
be seen. The present effert is highly to be commended, and it is to be hoped it 
may be sufficiently encouraged. Mr. Muirhead’s edition is based upon and em- 
bodies the results recently made known in Germany in Studemund’s revision of 
the Verona Codex; and the notes of the editor, unlike those of Mr. Post aud 
other English editors, are mainly textual, though he has made govd the omission 
by substituting a useful glossary to his work. And it is to be noticed that Mr. 
Muirhead was not deterred from his purpose by the appearance of critical texts 
by Husehke, Kriiger, and Polenaar. The notes to this edition will, we fancy, 
create no little surprise among those who have heretofore used only the English 
and older continental editions of Gaius at the defects of the common editions of 
that author. The editor himself was surprised. He began his book, he tells 
us, with no other intention than to correct, from Studemund’s Apograph, his 
own copy of the text previously in use at the University of Edinburgh. He 
soon found that the margins would not contain all the amendinents to be made; 
and the number and importance of the changes convinced him of the importance 
of preparing a new edition of the work. 

Having made this decision, he determined to follow the English precedents 
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and add a translation. How accurately this has been done can only be deter- 
mined upon actual use of the book and the examination of test passages, involv- 
ing a critical knowledge of the Roman law and the meaning of technical terms. 
It would be premature to pass judgment at this early time upon such a subject ; 
but we are glad to say that, so far as we are able to judge at present, the trans- 
lation is done by a competent hand. After all, translations of unfamiliar law 
are dangerous, as some of the passages in Sir Travers Twiss’s Bracton show; 
and, unless the translator possesses the highest qualifications, it may be doubted 
if his work is not likely to do more harm than good. It is not necessary, there- 
fore, in order to make a point concerning translations, to retort upon The Satur- 
day Review (which suggested that the translation of Bracton might be useful to 
Americans) by asking if the present translation was needed in England. 


Charging the Jury. A Monograph. By Seymour D. Tuompson. St. Louis, 
Mo.: William H. Stevenson. 1880. 


THE writer has collected here in seven chapters, covering something under 
two hundred pages, many useful references to decisions and statutes and consti- 
tutions in all our States (and England is not omitted), touching matters of prac- 
tice at that line where the functions of the judge and the jury meet. There are 
several perplexing topies here: if this little book shows small sign of original 
thinking, of careful analysis of principles, of historical investigation, it might be 
added, that it does not profess to treat matters in that way. But it ought also to 
be added, that few subjects in the law would better reward such treatment. This 
treatise, meantime, is a useful one, peculiarly full in its reference to our American 
authorities. 

In a dedication of some half a dozen pages, the author makes some very ju- 
dicious criticisms of the method of handling the jury which is common in this 
country, and approves the more heroic and labor-saving way of the English 
judges. We commend these preliminary pages to special consideration. 
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A Manual of Medical Jurisprudence. By Alfred Swain Taylor, M.D.,F.R.S. Eighth 
American Edition, from the Tenth London Edition. Edited, with additions, notes, 
and references, by John J. Reese, M.D. Philadelphia. 1880. 

Jurisdiction, Practice, and Peculiar Jurisprudence of the Courts of the United States. 
By Benjamin Robbins Curtis, LL.D. Edited, with notes, by George Ticknor 
Curtis and Benjamin R. Curtis. Boston: Little, Brown, & Co. 1880. 

The Year Book of Jurisprudence for 1880. By Benjamin Vaughan Abbott. A com- 
pend of the most recent statutes, leading cases,and general information upon the 
progress of the Law. Boston: Little, Brown, & Co. 1880. 

A Collection of Important English Statutes, showing the principal changes in the Law 


of Property ; together with some other enactments of common reference. Cam- 
bridge. 1880. 


REVIEW OF THE MONTH. 


GENERAL NOTES. 


The United States Digest, New Series, Vol. X, 1879, by John E. 
Hudson and Geo. Fred. Williams, of the Boston Bar, which has recently ap- 
peared, makes one of the important events of the past year. Time is necessary 
to test the whole work ; but we speak now of the largeness of scope and the great 
range of detail which belong to its plan, and which are preserved within a 
pregnant brevity. Its analysis of the several titles of the law is both learned 
and original. Digests of an earlier date in this country and England have evi- 
dently been searched for useful features ; but a comparison with some of the best 
of such digests shows the makers of this plan to be not mere compilers, but critics 
and authors also, who have wrought their learning into a scheme of their own. 
This may seem to be lively language when applied to a digest; but if any one 
will look, for instance, at the title Action, he will hesitate before denying either 
wisdom or heroism to the attempt to keep that head above water. This is not 
the place for a book notice, but we will call attention also to the following titles : 
Executors and Administrators, Wills, Equity, Evidence, Bills and Notes, Sale, 
Criminal Law, Pleading, Husband and Wife, Mortgage. The common gen- 
eral cross-refzrences to chief titles are supplemented by special cross-references 
to particular points which may be looked for under certain heads. These specific 
references are very full, and they occur not only at the beginning of the whole 
matter which follows a chief title, but some, which are not found there, are 
placed at the beginnings of subdivisions. This arrangement seems to belong 
to the necessity of bringing the great mass of material together into a compass 
as conveniently small as is practicable. To this necessity, perhaps, is due, also, 
the omission of the Table of Titles and Cross-references, which former volumes 
have had. 

There is much room not only for differences about the classification of partic- 
ular cases, but also about how much and how little shall be left to the intelli- 
gence, aptness, and consistent perseverance of those who consult a digest. To use 
any digest to much purpose, one must, at least, know some law and be awake, 
for the makers of digests can afford to néd over their books far less than poets. 
As the number of decisions to be included in an annual digest increases, the 
difficulty of hitting upon ways to lead the minds of those who examine it to work 
in the same directions as the minds of its makers are multiplied, especially since 
they who make and apply the plan cannot also prepare the notes of cases, but 
must use material which, no matter how well done it may be, is prepared by 
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others. That this work is a most laborious, able, and honest effort to meet the 
demands, supply a want, and improve the method of the profession in this respect, 
is clear. That it is successful in its plan and in the general application of it we 
are convinced. Any author of any law-book may well tremble at its being used 
and depended upon, and we do not doubt that the far-seeing gentlemen whv have 
made this already anticipate that they may sometimes sufler the fate which the 
late Judge Metcalf is said to have described as having overtaken himself after 
the publication of the Revised Statutes of Massachusetts, with his Index and 
Marginal Cases. A member of the bar, flushed with the excitement of discover- 
ing a supposed error, and forgetting the names upon the title-page, rushed into 
his neighbor’s office with the book, and, confident of the sympathy of so good a 
lawyer, exclaimed, “‘ Look here, Metcalf! See where the damned fool has put 
this case!” We are sure that no critics will look for faults in this digest with 
more diligence or sincerity than its makers. 

Mr. Williams, not only since the publication, but since the wide and constant 
use of his Massachusetts Citations, has become familiar with the just praise of 
a profession whose gratitude is as lasting as it is discreet, and we know that 
no one is more ready than he to congratulate both lawyers and publishers upon 
the leading part which Mr. Hudson has taken in the preparation of this volume. 
To Mr. Hudson’s friends, who are accustomed to having him first among 
them in scholarship, and to the lawyers who have had the good fortune to learn 
from him to do sound work at all costs, and how to do it, it will be a matter of 


course to learn that this volume, bearing his name, is a work of high intellectual 
power and thorough professional character. 

We learn that Mr. Hudson’s duties as counsel of the American Bell Tele- 
phone Company prevent his continuing the Digest. We are glad to hear, how- 
ever, that Mr. Williams will go on with the work upon the present plan. 


Liability for Loss occasioned by Fraudulent Alteration of Draft. 
— Under this title The Legal News, Montreal, Dec. 4, 1880, says : — 


“ The case of Union Bank § Ontario Bank, a note of which will be found in this issue, 
presented avery nice question as to which of two innocent parties should be made liable 
for the loss arising from the fraud of a third party. The judgment now rendered is that 
of the Court of Appeal, confirming the decision of Mr. Justice Jetté in the Superior 
Court, a note of which will be found in 2 Legal News, p. 132, and which is reported at 
length in 23 L. C.J. 66. One Deton, on the 17th September, opened a deposit ac- 
count with the Ontario Bank at Montreal. On the 19th September he obtained from 
the Union Bank at Quebec a draft for $25 upon the agency of the Union Bank at Mont 
real. On the 21st September he deposited this draft, fraudulently raised in amount to 
$5,000, in the Ontario Bank at Montreal. The latter bank took the precaution of stip- 
ulating that the depositor was not to draw checks against the amount until the draft had 
been accepted by the Union Bank. The draft went to the Union Bank branch at 
Montreal in ordinary course, and this branch, having had no advice from its Quebec 
office, supposed it was all right and paid the money. Deton subsequently obtained from 
the Ontario Bank $3,500 on a check against his deposit, and fled the country before 
the fraud was discovered, which was not until six days after the draft was issued at 
Quebec. 


“ The question was, which bank should suffer the loss of the $3,500 fraudulently ob 
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tained by Deton. The Union Bank claimed to be repaid the whole excess over the original 
$25. The Ontario Bank repudiated all liability, but offered to return the $1,500 which 
remained at the credit of Deton in the bank. 

“Mr. Justice Jetté, in whose judgment the whole case is treated in a very lucid man- 
ner, found that the Ontario Bank had taken all the care to guard against fraud that could 
be expected of it, and that the Union Bank, in neglecting to advise its Montreal branch 
of the draft, was in fault. Following, then, the principle which is admitted in the jurispra- 
dence of England, France, and the United States, that, of two innocent persons, the one 
who has been most negligent must bear the loss, the action of the Union Bank was dis- 
missed. In appeal, Chief Justice Dorion and the majority of the court concurred in 
this view. Mr. Justice Monk did not hold the same opinion as to the negligence of the 
Union Bank. The forgery was only in the body of the draft, and the alteration was 
effected so skilfully that it was impossible to detect it. At that time it was not the 
practice to give advice of drafts drawn at one agency of a bank upon another branch. 
On the other hand, the Ontario Bank had opened an account with a forger, and taken a 
forged draft on deposit, and although it stipulated that no checks were to be drawn until 
the draft was accepted, it had not communicated to the Union Bank that any suspicion 
existed as to the genuineness of the instrument. Under these circumstances Judge Monk 
appeared to think that the Ontario Bank was even more to blame than the Union Bank, 
and he would have maintained the action of the latter. 

“No precedent could be found exactly in point, but the case of Bank of the United 
States v. Bank of Georgia, 10 Wheat. 333, in which the judgment of the United States 
Supreme Court was rendered by a very eminent judge, — Story, — certainly bears a strong 
resemblance to it.”” 
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The Kentucky Law Reporter, Frankfort, Ky., November, 1880. 
Mandamus to compel Taxation cites American cases. 


Estoppel in Pais concerning Claims to Land is discussed in a note to 
Ramsey v. Clark § Montgomery Turnpike Co., citing American and English 
cases, 


Southern Law Review, St. Louis, Mo., October-November, 1880. 

Purchases by Insolvents, by Orlando F. Bump, discusses fraud of ven- 
dees as affecting sales, and cites many American cases. Among other things it 
says: — 


“ The validity of a sale depends upon the good faith of the vendee. He has the right 
to purchase although he is insolvent, and knows himself to be insolvent. It is not, 
therefore, essential to the good faith of the transaction that he should have a reasonable 
expectation of being able to pay all his indebtedness. It is enough if he intends to pay 
for the goods he then buys. The mere absence of a reasonable expectation of being 
able to pay for them will not, as a matter of law, invalidate the sale; for the question is 
not one of reasonable expectation, but of fraudulent purpose. The inquiry is not 
whether he had reasonable grounds to believe that he could pay for the goods, but 
whether he did in point of fact intend to pay for them. The only intent that will render 
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a sale fraudulent is an intent never to pay for the goods. A mere intent not to pay 
when the debt becomes due is not sufficient. If the vendee, for instance, buys goods 
upon a promise to pay on a particular day, his mere intention not to meet his enyage- 
ment is not fraudulent. The distinction is between an intent not to pay according to 
the terms of the contract, and an intent to obtain goods under the color of a formal 
sale, upon a sham promise to pay, but with the design of never paying for them. The 
former is a mere intent to break a contract; the latter is an intent to defraud. If the 
contract is void under the Statute of Frauds, an intent not to pay existing at the time 
of the delivery of the goods is sufficient to vitiate the sale, for the acceptance is a part 
of the contract.” And concerning the 


Res Gestz. “The vendee’s representations or statements as to his expectations, 
intentions, feelings, or belief at the time of the sale are a part of the res geste, and proof 
thereof is competent. For the same reason evidence may be given of the representations 


made to the vendor’s clerk immediately before the sale, although they were not com- 
municated to the vendor until after the sale.” 


Limitations on the Powers of National Banks, by Frank P. Blair, of 


Columbia, Mo., discusses various divisions of the subject, and cites many au- 
thorities. 


Rights of Material-men and Employes of Railroad Companies as 
against Mortgagees, by George Tucker Bispham, of Philadelphia, Pa., dis- 
cusses American authorities, and concludes as follows : — 


“That considerations of public policy, public convenience, or public safety do not 
‘furnish sufficiently definite or satisfactory reasons for interfering with the rights of bond- 

holders ; and that when these are the only grounds upon which the court is asked, in 
any given case, to give priority to supply and wages claims, the application should be 
refused. 

“That the general rule that ‘he who seeks equity must do equity’ is applied too 
loosely, if it is construed to mean that merely because mortgagees ask for the equitable 
remedy of receivership they must submit to any conditions which the court may see fit 
to enforce, in view of the supposed meritorious character of labor claims. 

“But that where the special equity of diversion and restoration exists, the bondholders 
may be fairly compelled to give way, to the extent at least of restoring the property, 
which has been diverted for their benefit, to its legitimate channel; and that in so doing 
the court will be influenced not a little by the three considerations of the right of the 
mortgagees, under the terms of the mortgage, to an immediate possession of the prop- 
erty, of the equitable nature of the mortgagees’ title to after-acquired personalty, and 


of the laches (if any) on the part of the material-men and laborers in asserting their 
claims,” 


Confinement of the Insane, by Thomas M. Cooley, cites American and 
English cases. 


The American Law Register, Philadelphia, Pa., October, 1880. 
Expert Testimony and the Microscopic Examination of Blood, by R. 
U. Piper, of Chicago, is continued from the September number. 


Obstructions in Public Highways, on Land or Water. — Peculiar 
Damages. — A note to Fritz v. Hobson, by Edmund H. Bennett, discusses a 
great number of cases, and concludes that : — 
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“1. For any act obstructing a public and common right, no private aetion will lie 
for damages of the same kind as those sustained by the general public, although in a 
much greater degree than any other person. 

“2. An action will lie for peculiar damages of a different kind, though even in the 
smallest degree. . 

“3. The damages, if really peculiar, need not always be direct and immediate, like 
the loss of a horse, but may be as remote and consequential as in other cases of tort. 

“4, The fact that many others sustain an injury of exactly like kind is not a bar to 
individual actions in many cases of a public nuisance.” 


Indictment. — Joinder of Offences. — Cumulative Sentences. — A note 
to The Queen vy. Orton, by Hugh Wightman, discusses the Tweed and Tich- 
borne cases, and cites a few English and American cases. 


Ibid., November, 1880. 


Voidable and Void Judgments, by Frederick J. Brown, of Baltimore, 
cites American cases. 


Easement. — Way of Necessity.— A note to Corporation of London v. 
Riggs, by Edmund H. Bennett, says concerning the doctrine there laid down, 
namely, that a way of necessity is limited to a way necessary for the use of the 
close as it is at the time: “‘ The point involved in this case seems equally new 
on this side of the Atlantic; and it is, therefore, uncertain how it might be de- 
cided ; but it may safely be said that the tendency of the American law is rather 
in the contrary direction from that indicated by the Master of the Rolls ;” and 
cites English and American cases. 


Deed. — Escrow. — Delivery. — Fraud. — A note to Cotton v. Gregory, by 
M. D. Ewell, of Chicago, cites American cases. 


The Criminal Law Magazine, Jersey City, N. J., November, 1880. 
Conflict of Criminal Laws, by Francis Wharton, LL.D. 


Charge to Jury. — A note to Commonwealth of Pennsylvania v. Petroff, by 
J. J. C., of Camden, N. J., cites American cases. 


Discharge of Jury without Verdict. — Twice in Jeopardy. — A note to 
Jones v. Queen cites American cases. 


The Virginia Law Journal, Richmond, Va., November, 1880. 

The Distinctions under the Constitution of the United States be- 
tween Law and Equity; and the mingling of Legal and Equitable 
Remedies in the States where the Codes exist, by William Archer Cocke, 
of Sanford, Florida, cites American cases, and says : — 


“In the courts of the United States the Constitution perpetuates the disability 
against enforcing equitable rights in common-law actions, or seeking common-law 
rights through equity. . . . The Federal courts should, under all circumstances, dis- 


Tegard State practice when it blends cases of law and equity in a common and uniform 
jurisprudence.” 
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The Central Law Journal, St. Louis, Mo., Nov. 5, 1880. 

Payment in Something else than Money, cites a large number of American 
and English cases concerning the question whether or not the acceptance of one 
negotiable instrument in place of another, and the surrender of the latter, is a sat- 
isfaction; aud whether or not an antecedent debt is paid by a check, draft, or 
negotiable paper of the debtor or a third party. It says : — 


“Because the creditor gets a remedy which, under some circumstances, might be 
more convenient and speedy, it is held sufficient to support an agreement to take the in- 
dividual note and discharge the joint note; and because this, and more, may and does 
exist when a debtor gives his note for a pre-existing debt and the creditor accepts it, the 
same courts held that it was not sufficient to support the agreement. This inconsistency 
has latterly been rejected, and in England it is settled that in both cases the agreement 
is supported by a valuable consideration ; and the law has been so expressly decided or 
unquestionably assumed in Minnesota, Pennsylvania, Massachusetts, Maine, North 
Carolina, South Carolina, Connecticut, Vermont, Towa, Wisconsin, Illinois, Mississippi. 
In Kentucky the courts have affirmed and denied this position, and whilst the decisions 
in Maryland appear to be contradictory, yet they do not expressly or directly decide that 
the parties cannot agree to accept the note of a debtor payable at a future day in dis- 
charge of an original note then due, nor that it is a nudum pactum. In Virginia the 
early cases held that such an agreement was a nudum pactum, but the late cases hold 
that it is not. In West Virginia it was assumed as law that the note of the debtor, or one 
of joint debtors, or of a third person, if expressly agreed to be received in discharge and 
satisfaction of an old debt, is founded upon a good and valuable consideration, and would 
80 operate ; and subsequently this has expressly been decided.” 


The Rate of Interest cites American and English cases concerning the 
question, What rate of interest shall an interest-bearing note or obligation draw 
after maturity ? 


Ibid., Nov. 12, 1880. 

The Rights of Check-holders and Payees of Unaccepted Drafts cites 
American and English cases, and considers the question, Can the holder of a 
check, draft, or bill of exchange, when unaccepted, sue the drawee for the value 
thereof, where there are funds in his hands sufficient to pay the same? It 
Bays: — 

“The courts of the United States, England, Massachusetts, Pennsylvania, Lou- 
isiana, and New York maintain that the holder of neither of these instruments can sue 
the drawee before acceptance, while the courts of South Carolina, Illinois, lowa, Ken- 
tucky, and Missouri hold that check-holders can maintain such suit against the bank or 
banker, whether the amount of the check is the whole or a part of the sum on deposit in 
favor of the drawer.” 


Ibid., Nov. 26, 1880. 
Domicile cites American and English cases concerning the law of domicile 
as relating to married women, infants, wards, and corporations. 


Ibid., Dec. 3, 1880. 

Administration on the Estate of a Living Person gives the facts and the 
dissenting opinion in the case of Darusmont vy. Jones, noticed in the Anwemn 
Law Review for November, 1880, p. 815. 
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The Albany Law Journal, Albany, N. Y., Nov. 6, 1880. 
Declarations of Injured Party to Surgeon as to Cause of Injury, Con- 
dition, and Symptoms cites American cases, and concludes : — 


“First. That the complaints and statements of the injured party at the very time of 
the occurrence, not only as to bodily suffering, but as to the circumstances of the occur- 
rence, are admissible as res geste. Second. That the statements of the injured party 
subsequently and not substantially at the time of the occurrence, as to the circumstances 
of the occurrence, are not admissible, whether made to a physician or to a non-expert. 
Third. Complaints and statements of the injured party as to his present physical condi- 
tion, although subsequently to the occurrence and indeed after suit is brought for the 
injuries, are admissible, whether made to a physician or to one who is not an expert.” 


Ibid., Nov. 20, 1880. 

Sale of Goods for Unlawful Use cites English and American cases. 

Ibid., Nov. 27, 1880. ° 

Contract by Letter cites English and American cases, and refers for a fuller 
discussion to a note, 32 Am. Rep. 40. 


Wisconsin. — Orsamus Cole has been appointed Chief Justice of the Su- 
preme Court in place of Chief Justice Ryan, deceased. 


Georgia. —Judge Jackson has been appointed Chief Justice of the Su- 


preme Court. 


Ibid., Dec. 4, 1880. 

Legal Definitions of Common Words, V,, cites American cases concerning 
the méaning of newspaper,” “lottery,” “ regulate,” “chance,” ‘ family,” 
“negotiate,” “town,” “ building,” ‘ passenger,” ‘“ other person ” as not includ- 
ing a wife, “‘ public exhibition of feats of horsemanship,” “‘ show.” 


The Law Times, London, Nov. 6, 1880. 

Claims to Interest on Principal cites English cases, and quotes with more 
or less approval the view that, wherever there is a written contract for a sum of 
money payable upon demand upon a day certain, interest is payable from the 
time of the demand made, or from the fixed period of payment, and there is no 
difference whether that contract is contained in a promissory note or any other 
instrument, but, as Lord Justice Thesiger pointed out, the interest is only pay- 
able where there is default by the person who has to pay the principal sum. 
This article is also printed in The Central Law Journal, St. Louis, Mo., Dec. 
3, 1880. 


Ibid., Nov. 13, 1880. 

Injunctions in Cases of Libel, says, ‘‘ A doctrine, which will considerably 
increase the powers of our courts of law in their endeavors to enforce a high stand- 
ard of commercial morality, appears to be established by some recent decisions,” 
and cites English cases to show: 1. That the case of Prudential Assurance Co. 
v. Knott, 31 L. T. Rep. x. s. 866, L. Rep. 10 Ch. 142, is no longer a binding 
authority ; 2. That the courts will in all cases restrain by injunction the publi- 
cation of false representations, injurious, or calculated to prove injurious, to trade 
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or business; 3. That the question of libel or no libel in such cases need not be 
submitted to a jury; 4. That no proof of actual damage is requisite. 


Ibid., Noy. 20, 1880. 
Libels touching Persons in their Calling cites English cases. 


The Solicitors’ Journal and Reporter, London, Nov. 6, 1880. 
Bicycle Law cites a few English cases. 


The Right Hon. Sir Rosert Lusu, Knight, senior puisne judge of the Queen’s 
Bench Division, has been appointed a judge of the Court of Appeal, in succes- 
sion to the late Lord Justice Thesiger. 


Mr. WATKIN WILLIAMs, Q. C., M. P., has been appointed a judge of the 
Queen’s Bench Division, in suceession to Lord Justice Lush. Mr. Justice Wil- 
liams is the son of the Rev. Peter Williams, rector of Llansannan, Denbighshire. 
He was born in 1828, and studied for the medical profession, but afterwards 
entered at the Inner Temple, where he was called to the bar in Michaelmas 
Term, 1854. He isa member of the South Eastern Circuit. He became a 
Queen’s Counsel in 1873. He was M. P. for the Denbigh Boroughs in the 
Liberal interest from 1868 till the general election of the present year, when 
he was returned for Carnarvonshire. Mr. Justice Williams is a magistrate for 
Denbighshire, and a bencher of the Inner Temple. He is married to a daughter 
of Lord Justice Lush. 


The Law Journal, London, Nov. 20, 1880. 
Lapsed Appointments by Will cites a few English cases. 


The Irish Law Times and Solicitors’ Journal, Dublin, Nov. 6, 1880. 

Testators’ Intentions and the Rule in Wild’s Case discusses the case 
recently decided by the House of Lords of Clifford vy, Koe, formerly known as 
Clifford v. Brooke, noticed in the American Law Review, October, 1880, p. 751. 
The rule of construction known as that in Wild’s Case (3 Co. Rep. pt. 6, 16d, 
p- 228), as laid down in Jarman on Wills (p. 365), is that where lands are 
devised to a person and his children, and he has no child at the time of the de- 
vise, the parent takes an estate tail; but, on the other hand, if he has children 
at that date, the parent and children take as joint tenants. 


Ibid., Nov. 13, 1880. 
Liability of Judge to Civil Action for Judicial Act. A note to Anthony 
vy. Percival cites English and American cases. 


The Canada Law Journal, Toronto, November, 1880. 

Contracts with Officers and their Successors of Unincorporated 
Companies cites English and American cases concerning inartificial instruments 
given to an unincorporated company whereby money is secured and made pay- 
able to some officer of the company (generally the treasurer) and his “ successor 
in office,” and says : — 

“ The difficulty is, who is the proper person to sue in such cases ; and it cannot besaid 
that the law is either very clear or very uniform on the point. The better view seems 
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to be that effect cannot be given to the instrument as it stands. The draftsman has at- 
tempted to provide for payment to official successors, which is in law constituting the 
officer a corporation sole; and this cannot be done by compact or agreement. Such 
attempts are made in order to vest the right of action in one person, and thus to get rid 
of the difficulty which would arise by reason of the multiplicity of plaintiffs, if all the 
shareholders were to sue.” 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Common Carrier of Passengers. — Sleeping-car. — Negligence. — Evi- 
dence. — Exception. — (Head-note.) — A carrier of passengers for hire is bound to 
observe the utmost caution characteristic of very careful, prudent men. 

He is responsible for injuries received by passengers, in the course of their transpor- 
tation, which might have been avoided or guarded against by the exercise, upon his 
part, of extraordinary vigilance, aided by the highest skill. 

Such caution and diligence extends to all the appliances and means used by the car- 
rier in the transportation of the passenger. 

He must provide cars or vehicles adequate, that is, sufficiently secure as to strength 
and other requisites, for the safe conveyance of passengers ; and for the slightest negli- 
gence or fault, in that regard, from which injury results to the passenger, the carrier is 
liable in damages. 

A passenger purchased from a railroad company a ticket over its line, and, at the 
same time, from the Pullman Palace Car Company, a ticket entitling him to a berth in 
one of its sleeping-cars, constituting a part of the train of the railroad company. In the 
course of transportation he was injured by the falling of a berth in the sleeping-car in 
which he was, at the time, riding. Held, that for the purposes of the contract with the 
railroad company for transportation, and in view of its obligation to use only cars that 
were adequate for safe conveyance, the sleeping-car company, its conductor and porter, 
were, in law, the servants and employés of the railroad company. Their negligence, 
or the negligence of either of them, as to any matters involving the safety or security of 
passengers, was the negligence of the railroad company. 

In such case, the passenger injured being entitled only to compensatory damages, 
evidence as to his poverty, or as to the number and ages of his children, is irrelevant. 

An exception to the admission of irrelevant testimony is cancelled when the court, 
before the final submission of the case to the jury, distinctly instructs them to disregard 
such evidence. The presumption should be, so far as this court is concerned, that the 
jury based their verdict upon legal evidence only. The Pennsylvania Company v. Joseph 
E. Roy. October Term, 1880. Docket No. 47. Opinion in printed pamphlet. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


COLORADO. 


Removal. — Judgment.— Appeal — Scire Facias.—Act of March 3, 
1875.— Process was served upon, judgment was recovered against, and an appeal was 
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taken by, two of several defendants in an action in a State court. A writ in the nature 
of a writ of scire fucias was subsequently served upon two other of the defendants, 
while such appeal was pending, in order to make them parties to the judgment. Held, 
upon the petition of the last two defendants, that the case was not then in a condition 
to be removed to the Circuit Court, under the last clause of section 2 of the act of 
March 3, 1875. Mooney v. Agnew and Others. Circuit Court, ——, 1880. Opinion in 
Federal Reporter, St. Paul, Minn., Nov. 9, 1880. 


ILLINOIS. 


Contract. — Condition. — (Head-note.) — A contract between a railroad company 
and a shipper of horses stipulated that for injuries to the animals shipped over the line 
of the road the owner should make a demand in writing of the agent of the company 
before removing them from the place of destination, or from the place of delivery. 

Held, that this clause of the contract was not applicable where the injury was the 
illness of the animals, and the extent of such illness could not be known until their 
removal from the cars, and probably not for some little time after such removal. 
Ormsby v. Union Pacific Railway Co. Circuit Court, Oct. 13, 1880. Opinion in Federal 
Reporter, St. Paul, Minn , Nov. 23, 1880. 


Municipal Ordinance.— Street-car License. — Police Power. — Tax. — 
A city ordinance required the companies who operated street-cars for the conveyance of 
passengers upon any lines of horse or street railway, within the city of Chicago, to 
obtain a license in the month of April in each year, paying for the same the sum of $50 
for each car operated or run, and imposed a penalty for failing or refusing to take 
ont such license. It further required the company obtaining the license to post conspicu- 
ously, in every car so operated and run in the city, a certificate, signed by the city clerk, 
giving the number of the car, and stating that a license had been obtained, and that 
the necessary fee had been paid. A penalty was also imposed for a failure to post or 
keep such certificate in the car. 

Held, that the occupation of street-cars is of the same nature as that of omnibuses, 
to license which the city has an undoubted right, and that the ordinance is valid as a 
regulation within the police power of the city. 

That the license fee of $50, imposed by the ordinance, is not so large in amount as to 
make the ordinance an exercise of taxing power by the city. Allerton v. Chicago City 
Railway Co. Circuit Court, Northern District. Decided Dec. 10, 1880.— The Chicago 
Times, Dec. 11, 1880. 


Will. — Trust. — Children. — Creditors. — ( Head-note.) — The owner of prop- 
erty has the right to provide that his estate may be held in such a way that his children 
may receive the rents and profits of it during their lives, so as not to go to the benefit 
of creditors, if they should be improvident or unfortunate. 

In such case it is not necessary that a will should declare in terms that the property 
is to be held free from creditors, where such intent is sufficiently manifest from the lan- 
guage used. 

The clause in question was as follows : — 

“ One half of each share (which half I wish to be income-paying real estate) I desire 
to be set apart and conveyed to a trustee, to be held for the use and benefit of each child 
during his or her life, and then descend to his or her heirs, without any power or right 
on the part of said child to incumber said estate, or anticipate the rents thereof. But 
said trustee shall collect said rents, and, after paying taxes, insurance, and keeping the 
property in repair, pay the rent to the child in person, quarterly, or as the same may be 
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collected, according to the terms of the lease. The other half of each share I wish con- 
veyed to each child in fee, to do with as he or she may please.” Spindle v. Shreve. 
Circuit Court, Northern District of Illinois. ——, 1880. Opinion in Federal Reporter, 
St. Paul, Minn., Nov. 16, 1880. 


United States Supervisor of Elections. — Power to Arrest. — (/ead-note.) 
— Under the authority of the acts of Congress, a duly qualified supervisor of elections 
has the right, in the absence of the United States marshal and his deputies, to pre- 
serve order, and to arrest, without warrant or process, any person who interferes with 
him in the discharge of his duty as such supervisor. 

Registration. — It is the duty of such supervisor, among other things, to see that 
no person is improperly registered, and he can therefore object, if the circumstances war- 
rant it, to the registration of a person offering himself for such purpose. 

Interference. — Opprobrious Language. — The use of offensive and opprobrious 
language may, without any overt act, constitute an interference with such supervisor 
in the discharge of his duty. 

Election of Members of Congress.— The United States has the right to inter- 
fere in all cases where there is a registration of voters for an election of members of Con- 
gress; and, when that interference occurs under the authority of a statute of the United 
States, there can be no law which is paramount to it, nor is such law in derogation of 
the rights of the States, 

Facts in this case considered, and held to constitute an arrest and not an as- 
sault by a duly qualified supervisor of elections. Ex parte Geissler. Circuit Court, 
Northern District. Oct. 30,1880. Opinion in Federal Reporter, St. Paul, Minn., Nov. 
23, 1880. 


MARYLAND. 


Admiralty.— Abduction of Son. — Master. Ship-owner. — Damages. 
— (Head-note.) — A parent may maintain a libel in admiralty for the wrongful abduc- 
tion and carrying to sea of a son. 

A ship owner is liable for such tort of the master, where the master is in command of 
the vessel as the agent of the owner. 

Held, under the circumstances of this case, that the owner of the ship was not liable, 
but that the master was answerable in the sum of $150 to the mother of the minor 
for the abduction of her son. Tillmore v. Moore. District Court. Nov. 8, 1880. Opin- 
ion in Federal Reporter, St. Paul, Minn., Nov. 23, 1880. 


NEW YORK. 


Removal of Causes.— Amount in Controversy. — Plaintiff sued for $195. 
Defendant’s answer set up a denial, and a counter-claim for $750, to which the plain- 
tiff replied. Defendant removed the cause, and, on a motion to remand, BLarcurorp, 
J., held that the amount in controversy exceeded $500, and the cause was removable under 
the act of 1875. Clarkson v. Manson. Circuit Court, Southern District of New York. 
Decided Noy. 15, 1880. — The Daily Register, New York, N. Y., Nov. 19, 1880. 


Admiralty. — Collision. — Burden of Proof. — Libellant’s canal-boat, while in 
tow of the Dayton, was lost by collision with the tug-boat James Bowen. The libel 
alleged negligence on the part of both tug-boats. Each tug-boat answered, denying 
negligence on its own part, and alleging it to be the fault of the other. Libellant 
offered no evidence, claiming that by the answers the burden of proof was thrown on 
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the tug-boats. Held, that the answer of the Dayton, alleging negligence in the Bowen, 
was no evidence against the latter, and the libellant having initiated the allegation of 
fault in the Bowen, he must make the proof of the allegation. That the doctrine of those 
cases which throw the burden of proof, in the case of a vessel colliding with one at 
anchor, on the former, had no application here, although the libellant’s vessel was lashed 
to the side of the Dayton, and helpless. There must always be prima facie evidence of 
negligence. There was none here as between the libellant and either one of the tug- 
boats. Although the proper conclusion from the pleadings might be that there was 
fault in one of the defendants, it did not show which one, and this the libellant must 
prove. McNally v. The L. P. Dayton. Circuit Court, Southern District of New York. 
Decided Nov. 9, 1880.— The Daily Register, New York, N. Y., Dec. 4, 1880. 


PENNSYLVANIA. 


Admiralty. — Collision.— Negligence. — On the 4th of August, 1879, between 
one and two o’clock in the morning, the bark Luna, laden with sugar, under way 
from Porto Rico to Queenstown, in latitude 49° 33’, and longitude 21° 43’, on a course 
by the compass S.E. by E. 4 E., with a fresh breeze from between S.W. and W. and 
W.S.W.; met the steamship Belgenland, traversing the same course, by the compass, 
in an opposite direction, was run down by the latter vessel and sunk. 

The owners of the bark libelled the steamship. On the trial it appeared that the 
moon was up, but hidden by clouds at the time of the collision. There was little sea, 
though the swell was heavy. ‘The atmosphere was somewhat thick and the night dark. 
There seems to have been no fog. It was a bad night to see vessels. The number of 
men on lookout on the steamship, however, was not increased, and she was kept up to 
the speed of eleven knots an hour, — the same speed as she was making before the weather 
changed. The failure to station an additional lookout was explained by the fact that 
the turtle-back, which would have been his proper position, was occasionally dashed 
with spray, owing to the plunging of the bows into the sea. A sailor could have stood 
there with safety, but, it was asserted, could have seen nothing on account of the spray. 
The officers relied, therefore, on the lookout from the bridge, one hundred and eighty feet 
back. Held, that the officers were not as vigilant as the circumstances required; that 
the speed of the vessel should have been slackened, and a lookout placed at the turtle- 
back. 

A decree was entered for the libellant. The Belgenland, Noy. 29, 1880. District 
Court, Eastern District of Pennsylvania. Opinion in The Legal Intelligencer, Philadel- 
phia, Pa., Dec. 3, 1880. 


Fraudulent Use of United States Mail.— Section 5480 U. S. Revised 
Statutes.— Dr. John Buchanan was brought up for trial upon the charge of using the 
United States mail for fraudulent purposes. The evidence against him was substantially 
to the effect that John Norris, by means of letters written under the fictitious names of 
Fanning and Dawson, had procured answers from Buchanan, in which the latter offered 
to confer certain degrees of medicine and theology upon the writers, and that he actually 
did send the diplomas in “question” to these mythical persons. A special agent tes- 
tified to receiving the letters from Norris, depositing them in the mail, and finding them 
in Buchanan’s desk when his office was searched. A letter-carrier identified Buchanan’s 
signature for a registered letter, in which the money to pay for one of the diplomas had 
been sent. At the conclusion of the case for the government, counsel for the prisoner 
claimed that, in order to convict under the statute, there must be a scheme to defraud the 
persons directly addressed through the mail. 

The court (Burter, J.), in passing upon this point, said he was not satisfied that 
this case was within the statute, sect. 5480 Rev. Sts. Although the statute was awk- 
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wardly drawn, the meaning was easily reached. The scheme contemplated by it must 
be to defraud through the use of the United States mail. It must be a part of the 
scheme to use the mail, as in the case where bogus warehouses are established, and the 
mail is used to create the impression of a business which does not exist, as a promise is 
made by mail to send articles of value when no articles of value are to be sent. It 
means schemes which would be exploded at once if the victim were present. This is 
alleged to have been a scheme to impose upon the public bogus physicians. Was there 
anything concealed with this scheme such as is here charged? What was the fraud ? 
It is not alleged that the defendant was guilty of a fraud upon his correspondents. 
The correspondents knew as much of the fraud as the defendant did. He did not con- 
template any fraud of which the mail was a necessary part, and the man who purchased 
the diploma was simply buying the means to impose upon others. There is no evidence 
here that the defendant intended to deceive his correspondents by the use of the mail 
And, therefore, I direct the jury to render a verdict of not guilty. United States v. John 
Buchanan. District Court, Eastern District of Pennsylvania. Nov. 30, 1880.— The 
Philadelphia Times, Philadelphia, Pa., Dec. 1, 1880. 


TENNESSEE. 


Common Carrier. — Rights of Express Companies on Railroads.— A 
railroad company cannot, directly or indirectly, trammel or destroy express enter- 
prises by excluding express companies from its lines, or fettering them with unjust regu 
lations or unfair discriminations. Nor can it assume to itself the exclusive right of 
carrying on the express business over its own lines. Southern Express Co. v. Louisville 
§ Nashville R. R. Co, Western District. Decided November, 1880.— Weekly Cincin- 
nati Law Bulletin, Cincinnati, O., Dec. 6, 1880, p. 812. 


Felony. — Counterfeiting.— Peremptory Challenges. — Rev. St. 819.— 
(Head-note.) — Section 819 of the Revised Statutes provides that, “ when the offence 
charged is treason or a capital offence, the defendant shall be entitled to twenty and the 
United States to five peremptory challenges. On the trial of any other felony the 
defendant shall be entitled to ten and the United States to three peremptory challenges ; 
and in all other cases, civil and criminal, each party shall be entitled to three peremptory 
challenges.” Held, that the offence of uttering and passing counterfeit coin was not a 
felony within the terms of this section. United States v. Coppersmith. Circuit Court, 


Western District. ——,1880. Opinion in Federal Reporter, St. Paul, Minn., Nov. 23, 
1880. 


Chancery Practice.— Dismissal by the Plaintiff without Prejudice. — 
Negotiable Bonds.— Lis Pendens.— (Head-note.) — The plaintiff will not be 
allowed to voluntarily dismiss his bill “without prejudice to the bringing of another 
suit,” unless the circumstances are such that the court would, upon final hearing, permit 
the bill to be so dismissed. 

The right of a plaintiff to dismiss his bill upon payment of the costs, at any time be- 
fore a hearing on the merits, is not an absolute and unqualified right. It will not be 
allowed when, by so doing, the plaintiff will prejudice the defendant; but this injury 
must be of a character different from the mere ordinary inconveniences of double litiga- 
tion, which, in the view of the law, are compensated by costs, and must deprive the de- 
fendant of some substantive right not available in a second suit, or that may be endan- 
gered by the dismissal. 

This exception is not confined to rights acquired by some order or decree entered in 
the case. It may arise out of any proceeding in it, and may be based on the nature of 
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the defence, the condition of the pleadings, the agreement of the parties, or any circum- 
stance appearing in the record which shows that it would be inequitable to allow the 
dismissal. Thus, where the defendant pleaded an estoppel, which, if established, would 
amount to a defeasance of a lien claimed by the plaintiff on his property, and which it 
was the object of the bill to enforce, and it appearing that this defence could be endan- 
gered by a transfer of the lien after dismissal, the plaintiffs were not allowed to dismiss, 

The exception in favor of negotiable paper to the ordinary rule of lis pendens has no 
application to a suit commenced to enforce a collateral lien created by third persons upon 
property not belonging to the debtor, and now in the hands of strangers to the obligation 
of the bonds. ‘The controversies about the lien are independent of and collateral to those 
controversies about the negotiable securities which are included in the exception. C. A. 
Stevens v. The Railroads. Circuit Court, Western District. Sept. 18, 1880. 

See note on plaintiff’s right to dismissal, citing English and American authorities, 
and opinion in Federal Reporter, St. Paul, Minn., Nov. 16, 1880. 


STATE COURTS. 


CONNECTICUT. 


Nuisance. — Possession of Municipal Corporation. — Joint Torts. —(Head- 
note.) — Where a municipal corporation has taken possession of a watercourse, any 
future nuisance, by reason of insufficient means to carry off the flow of water, is charge- 
able solely upon it, and that the possession held was not taken through strictly legal 
proceedings is not material. A joint tort must arise out of a single and joint act ; imme- 
diate juxtaposition of acts will not make a joint tort. Sellick v. Hall. Supreme Court 
of Errors. 47 Conn. — The Reporter, Boston, Mass., Nov. 10, 1880. 


ILLINOIS. 


Bailment.— Trust.— Deposit by Court in Savings Bank.— Propor- 
tionate Share on Failure. — A circuit court designated a savings bank as the deposi- 
tary of moneys controlled by the court, and in the hands of its officers. The bank 
accepted the trust, and the clerk of the court deposited such moneys in it. Subsequently 
the bank failed. Held: 

1. That, as the money deposited was commingled with the general funds of the bank, 
as was that of other depositors, and as it was not agreed or directed to be kept separate 
as a fund, this was not a special deposit or a mere bailment ; and the fact that there was 
no agreement to pay interest on the deposit is not of sufficient importance to change it to 
a bailment. 

2. That the court must distribute the fund pro rata among all the creditors, including 
itself; and though it had, by appointing a receiver of the bank, acquired possession of its 
entire funds, the court could not treat the deposit as special, and order the receiver to 
pay the full amount thereof to the clerk. Otis, Receiver, §-c. v. Gross, Clerk, §c. Supreme 
Court. Decided ——, 1880.— The Chicago Times, Nov. 25, 1880. 


INDIANA. 


Promissory Note.— Alteration. — Surety. The insertion of “ payable at the 
Bank of K.” in a blank space in a note is a material alteration, and releases a surety 
who had not consented thereto. McCoy v. Lockwood. Supreme Court. Decided Nov, 
24, 1880.— The Indianapolis Journal, Indianapolis, Ind., Nov. 26, 1880. 


Crim. Con.— Damages. — Test of Wife's Value. — Damages for criminal con- 
versation with plaintiff’s wife may be mitigated by proof of her consent. Whether she 
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yielded only to importunity or threw herself in the way of her paramour is material. 
Ferguson v. Smethers. Supreme Court. Decided Nov. 24, 1880.— The Indianapolis 
Journal, Indianapolis, Ind., Nov. 26, 1880. 


Deed. — Condition. — Life-estate.— A condition in a deed that “said B. is to 
have the privilege of a support off said lands during his lifetime, without incumbrance,’ 
entitles him to a life-estate in equity therein, though he is not named as vendee in the 
premises of the deed, and partition by a remainder-man cannot be had during the exist- 
ence of the life-estate. Stout v. Dunning. Supreme Court. Decided Nov. 22, 1880. — 
The Indianapolis Journal, Indianapolis, Ind., Nov. 23, 1880. 


Negligence and Evidence of Negligenoe. — Negligence under Statute. — 
The court having charged the jury that, if the train which struck the plaintiff at a street- 
crossing was being backed over the street without brakes or brakemen on the front car 
as it passed over the crossing, and that no one was in advance of the cars, and no bell 
was rung, and the crossing was in a populous part of the city, —they must find the rail- 
road company guilty of negligence. Held, this charge confounds evidence of negligence 
with negligence itself, and makes matter of law out of facts which the jury are entitled 
to consider in connection with other facts. The question of negligence can be withdrawn 
from the jury but rarely, and only when the circumstances are such that the standard of 
duty is fixed and certain, or the measure of duty is defined by law and is the same under 
all circumstances, or when the negligence is so clearly defined and palpable that no ver- 
dict could make it otherwise. 

The failure to perform any duty imposed by statute or by ordinance— in this case neg- 
lect to obey an ordinance requiring flagmen at crossings — is negligence per se. But the 
injured party must prove not only the negligence, but that it was a proximate cause of 
the injury. Pennsylvania Co. y. Hensel. Supreme Court. Decided Nov. 24, 1880.— 
The Indianapolis Journal, Indianapolis, Ind., Nov. 26, 1880. 


KANSAS. 


Attorney.— Power to accept Payment in Anything but Money.— An 
attorney employed to collect a note is, in the absence of special directions, only author- 
ized to receive money in payment thereof, and does not bind his client by an agreement 
to receive county warrants or other property, real or personal, in payment and discharge 
of the debtor’s liability on the note. Herriman v. Showman. Supreme Court. Opinion 
filed November, 1880. — The Central Law Journal, St. Louis, Mo., Dec. 3, 1880. 


Equity. — Restraining Suits in Another State.—1. A court of equity may 
restrain a defendant who is within its jurisdiction, and subject to its process, from 
prosecuting any action or proceeding, either in the courts of this or of a foreign State. 
2. But no such restraining order will be made simply because the litigation is in a foreign 
State, or to enforce a mere legal right,even though such right be granted by the statutes 
of the State, but only when there is a manifest equity which compels such restraining 
order. 3. A. and B. were residents of Kansas. A. owed B. a just debt. He went into 
Missouri, taking certain personal property with him. This property was exempt by the 
laws of Kansas. B. commenced action in Missouri by attachment before a justice of the 
peace, seizing this property. Held, that upon the mere showing that the particular prop- 
erty seized was exempt, and without any showing as to A.’s liability to pay, or his pos- 
session of none save exempt property, or as to whether the debt was fraudulently 
contracted or not, or as to any fraudulent disposition of property since the contraction 
of the debt, a court of equity in Kansas would not restrain the prosecution of said action 
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in Missouri. Cole v. Young. Supreme Court. Opinion filed November, 1880. — The 
Central Law Journal, St. Louis, Mo., Dec. 3, 1880, 


MAINE. 


Basement. — Right of Way.— Where the language of a reservation clause in a 
deed embraced a reservation of a right of way to the dwelling-house lot, for such purposes 
as a way to the barn appurtenant to the dwelling-house might properly be used, it is 
not merely a way to a barn, but to a barn standing upon a dwelling-house lot,—toa 
building which is itself an appurtenance to the dwelling-house. The house is the prin- 
cipal thing for the benefit of which the way is reserved, although the uses are limited to 
which the way may properly be assigned. The right is not lest by the destruction of 
the barn. Bangs v. Parker, Supreme Judicial Court. Rescript filed Dec. 3, 1880.— 
The Portland Press, Portland, Me., Dec. 4, 1880, 


Oral Contract to execute and deliver a Deed of Real Property. — Ex- 
ceptions.— The plaintiff and certain others advanced a certain sum of money to the 
defendant, for the purpose of paying a mortgage on a certain meeting-house upon an 
alleged oral promise of the defendant to appropriate the money to that purpose, and to 
cause the meeting-house to be conveyed to the plaintiff and his associates, which latter 
promise the defendant refused to fulfil, alleging, in defence, that he was acting as agent 
of the Methodist Episcopal Society of the place, and that the plaintiff knew it. In as- 
sumpsit by the plaintiff to recover the money advanced by him, — Held, that an exception 
to that part of the charge which connects the “trustees of that church with the case at 
bar” is too general, when eight of the eleven pages of the charge mentions the subject 
matter of the exception. Also held, that the refusal to instruct the jury that if the de- 
fendant, at any time, had become a party to an agreement with the plaintiff and others, 
that the church property should be conveyed to the plaintiff in consideration of money 
paid to him by the plaintiff and others, and the defendant, as trustee or otherwise, held 
the property under his control, the verdict should be for the plaintiff; if the defendant 
neglected to make such conveyance, affords no ground to the plaintiff for exception, 
especially when there is no evidence that he held the property under his control as trustee 
or otherwise. An oral contract to execute and deliver a deed of real property is within 
the Statute of Frauds. An exception to the refusal to give a requested instruction will 
not be sustained, when the request is not based on some specific evidence in the case. 
Exceptions overruled. Brackett v. Brewer. Supreme Judicial Court. Rescript filed 
Dec. 6, 1880. — The Portland Press, Portland, Me., Dec. 8, 1880. 


Debt incurred by Religious Corporation to erect a Meeting-house. — 
Ultra Vires.— By the provisions of Rev. Stat. ¢. 12, § 19, “‘ the trustees of the Meth- 
odist Episcopal Church” are so far corporations as to take, in succession, all grants and 
donations of real and personal estate made to their churches, or to them and their suc- 
cessors. Such a corporation has no authority to create a debt for the erection of a meet- 
ing-house. Any contract made by such a corporation for materials which entered into 
the construction of a meeting-house is ultra vires, and cannot be enforced against it. 
Bailey v. Trustees of the Methodist Episcopal Church of Freeport. Supreme Judicial 
Court. Rescript filed Dec. 6, 1880.— The Portland Press, Portland, Me., Dec. 7, 1880. 


Estoppel.— Mortgage of Merchandise. — Future Purchases. — Where 4 
mortgage from the defendants to the plaintiffs stipulated that if the defendants sold from 
time to time portions of the goods embraced in the mortgage, and with the proceeds of 
sales purchased other goods to take their place and thereby keep up the stock in the 
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store, the title to the goods so purchased and put into the store should vest in the plain- 
tiffs, it was held that the defendants would be estopped from setting up in defence that 
the goods purchased by them from time to time and put into the store were purchased 
on credit, and not with the proceeds of sales of goods embraced in the mortgage. Allen 
et al. v. Goodenow et al. Supreme Judicial Court. Rescript filed Nov. 14, 1880.— 
The Portland Press, Portland, Me., Nov. 15, 1880. 


Master and Servant. — Father's Liability for Torts of Son.— Where a 
son took his father’s horse and carriage in his absence and without his knowledge, and 
for purposes of his own, and left the horse unfastened on the street, and the horse, being 
frightened, ran away, and the carriage collided with the plaintiff’s and injured the same, 
— Held, that the father was not liable. The master is liable for every wrong of his servant 
committed in the course of his service and for the master’s benefit, though no express 
command or privity of the master be proved; but not if the servant is acting on his 
own account, and not executing the commands or doing the work of his master. Mad- 
dox v. Brown. Supreme Judicial Court. Rescript filed Nov. 17, 1880.— The Portland 
Press, Portland, Me., Nov. 18, 1880. 


MASSACHUSETTS. 


Joinder of Judge of Court of Insolvency as Defendant in a Bill in 
Equity to vacate Proceedings in Insolvency. — “The practice which has pre- 
vailed to some extent of making the judge of the Court of Insolvency a defendant in such 
suits in equity is irregular, and unsupported by any precedent or analogy in equity plead- 
ing. This court, in the exercise of its supervisory jurisdiction in equity under the insol- 
vent laws, may doubtless, by interlocutory order or final decree, give such directions to the 
judge of the Court of Insolvency as the rights of the parties in interest may require. 
But it is unnecessary for this purpose, and is wholly inconsistent with the principles of 
equity jurisdiction and practice, that the judge of an inferior court whose proceedings 
are brought in review should be made a party defendant, and be thereby put to the in- 
conveniences of appearing and answering in a cause in the determination of which he 
has no real interest.” Gray, C.J., in Winchester v. Thayer. Supreme Judicial Court. 
— The Massachusetts Law Reporter, Boston, Mass., Nov. 17, 1880. 


Trustee Process. — Foreign Corporation. — “Usual Place of Business in 
this Commonwealth.” — A foreign corporation, having its domicile and usual place 
of business in a foreign State, can yet have legal existence and a usual place of business 
in this Commonwealth, and can be summoned as trustee if it has established an office in 
this State, where its principal officers are to be found, through whom the subordinate 
officers in the foreign State are directed and controlled, and where it carries on such 
business as is usually carried on in such offices. National Bank of Commerce v. Hunt- 
ington. Supreme Judicial Court. Opinion filed October, 1880.— The Massachusetts 
Law Reporter, Boston, Mass., Nov. 24, 1880. 


Transfer of Stock without Notice to Corporation.— Subsequent At- 
taching Creditor.— A. sold certain shares to his brother B., to whom he delivered a 
stock certificate, upon which he indorsed and signed a written transfer in the usual form. 
No transfer was made on the books of the corporation. The shares were levied on sub- 
sequently as the property of A., and under the levy C. bought the shares as the property 
of A. The corporation was not notified of the alleged sale and transfer to B. until after 
said levy. Held, that the shares were the property of B.; that, in absence of any pro- 
Vision in the corporation charter, the delivery of a stock certificate, with a written 
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transfer of the same to a bona fide purchaser, is a sufficient delivery to transfer the title 
good against a subsequent attaching creditor. Boston Music Hall Association v. Corey 
etal, Supreme Judicial Court.— The Massachusetts Law Reporter, Boston, Mass., 
Nov, 24, 1880. 


Pledge of Stock, with Power of Attorney to Transfer.— Bankruptcy. 
— Where A. delivered his certificate of bank shares together with a power of attorney 
to transfer the same to B., to secure A.’s promissory note to B. of that date, and sub- 
sequently went into bankruptcy, it was held that the delivery of the stock as security 
for a debt, with the execution of the power of attorney, gave to B. a power coupled with 
an interest which would not be revoked by the bankruptcy of A., and could only be re- 
voked by the payment of the debt. The only right which the assignee in bankruptcy 
would take in these shares would be the right to redeem them by paying the debt which 
they were pledged to secure, and that right would be foreclosed by the sale of the same 
at public auction after notice. Dickinson v. Central National Bank. Supreme Judicial 
Court. Opinion filed September, 1880.— The Massachusetts Law Reporter, Boston, 
Mass., Nov. 24, 1880. 


Money had and received.— Insurance for Another without Contract. 
— (Head-note.) — When one, not under contract to insure another’s goods, does insure 
them together with his own, and, because the insurance companies become insolvent, 
does not receive enough insurance money to cover his own loss, he is not obliged to pay 
any portion thereof to the other, even though he had included his goods in a statement 
of loss rendered the insurance companies. Reitenbach vy. Johnson. Supreme Judicial 
Court. Opinion filed September, 1880. — The Reporter, Boston, Mass., Dec. 1, 1880. 


Impeachment of Award.— Misconduct of Arbitrators. — (Head-note.) — 
The validity of an award may be impeached on the ground of partiality or misconduct 
of the arbitrators, as where two or three arbitrators heard the case er parte, and signed 
an award, although the three, at a subsequent meeting, re-signed the same, for two of the 
arbitrators were not impartial at the second hearing, having already committed them- 
selves. Hills v. Home Insurance Co. Supreme Judicial Court. Opinion filed Septem- 
ber, 1880.— Zhe Reporter, Boston, Mass., Dec. 1, 1880. 


Auditor’s Report. — Right to go to Jury with it.— At the trial before a jury, 
the plaintiff introduced an auditor’s report, and rested. The defendant offered no evi- 
dence, but contended that the facts found by the auditor did not justify his conclusion. 
The judge ruled that the auditor’s report, being the only evidence in the case, entitled 
the plaintiff to a verdict, and directed the jury to return a verdict accordingly, without 
permitting the defendant’s counsel to argue to the jury upon the auditor’s report, and the 
facts therein stated, and whether those facts justified the auditor’s final conclusion. Held, 
that the ruling was erroneous, as it withheld a question of fact from the consideration 
of the jury. Lmerson vy. Patch. Supreme Judicial Court. Opinion filed September, 
1880. — The Massachusetts Law Reporter, Boston, Mass., Nov. 17, 1880. 


Promissory Note.— Stolen Coupons.— Notice.— Payment.— Where a 
negotiable promissory note payable to bearer has been Jost or stolen without the fault 
or neglect of the owner, and is presented for payment when long overdue, the party 
liable to pay is bound by previous notice of the loss to inquire into the title of the de 
Facto holder before payment. The only payment which can be a discharge to the party 
paying is a payment to a bona fide holder whose title was acquired before maturity for 
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value and without notice. Lorp, J., in Hinckley v. Union Pacific Railroad Co. Su- 
preme Judicial Court. Opinion filed September, 1880.— The Massachusetts Law 
Reporter, Boston, Mass., Nov. 13, 1880. 


MINNESOTA. 


Interest. — Indorsement of a Receipt. — (Head-note.) — An indorsement on 
a promissory note, “ Interest paid to November 20, 1876,” even though it be proved that 
a new note was given for the interest, is in the nature of a receipt and not of a contract, 
and may be contradicted or explained by parol. Sears v. Wempner. Supreme Court. 
Decided ——, 1880. — St. Paul Pioneer Press, Dec. 1, 1880. 


MISSOURI. 


Purchase of Land by Guardian for Ward.— Duty to collect.—1. The 
guardian, at the request of his ward, and for his accommodation, purchased a tract of 
land at partition sale; had the deed made to the ward; gave his own note for the pur- 
chase-money, which he finally paid. The ward took possession of the land, improved 
it, rented it out, tried to sell it, and treated it as his own for five years, two of which 
were after his majority. In his final settlement, the guardian claimed credit for the 
amount of the purchase-money and accrued interest, which the ward resisted on the 
ground that the relations existing between them rendered the transaction voidable. 
The Probate and Circuit Courts allowed the credit. He/d, that the credit was properly 
allowed. The case presented is not like those cited, in which the wards had sold, given 
to, or purchased from the guardian, and the guardian had thereby derived some advan- 
tage, and the ward had acted promptly on arriving at age. Here there was no sale, 
gift, or purchase ; and the guardian made no profit, but acted in good faith for the bene- 
fit of the ward. 2. On the settlement, the ward offered to prove that the guardian had 
received $1,878.33 as administrator of the estate of the ward’s father, which he had 
failed to account for in his settlements of that estate, or as curator of the ward’s estate. 
The trial court rejected the evidence on the ground that the final settlement was conclu- 
sive. Held, erroneous. As to strangers, the settlement was conclusive; but as to the 
ward the curator was bound to collect his ward’s share of the money in question. Jn re 
Wood. Supreme Court. Opinion filed July, 1880. — in People’s Tribune, Jef- 
ferson City, Mo., Nov. 3, 1880. 


Wills. — Testamentary Capacity. — Rumor as Evidence.— The quantum 
of understanding necessary to the valid execution of a will is, that the testator, at the 
time of the execution of the will, knows and understands what he is doing, and to 
whom he is giving his property. One may be capable of making a will, and yet 
incapable of making a contract or managing his estate. Evidence of general rumor 
in the neighborhood as to the testator’s soundness of mind is inadmissible on the 
question of testamentary capacity. The mere existence of an influence, brought about 
by confidential relations, is no objection to the validity of a bequest. It must appear 
that such influence was used to procure the legacy. Brinkmann v. Rueggesick. Su- 
preme Court. Opinion filed July, 1880.— The Central Law Journal, St. Louis, Mo., 
Nov. 12, 1880. 


Corporation. — Liability of Holders of Unpaid Shares.— Parol Evidence. 
— One who accepts and holds certificates for unpaid shares of stock in a corporation, 
and votes such shares at annual elections, is estopped from denying his liability as a 
stockholder to the corporation or its creditors, although such shares were issued to him 
under an agreement in writing that they were to be held in trust or as a security only, 
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and were not subscribed for on the books of the company, or otherwise, in the usual 
manner of making such subscriptions. One may be constituted a stockholder by his 
conduct as effectually as by the rigid observance of the usual formalities in making 
subscriptions. 

Parol evidence is not admissible to show that the stock was voted under an arrange- 
ment with the company, made outside of the written contract for a specific purpose, to 
the effect that such holder should have the privilege of voting the stock without attend 
ant liability. 

In a proceeding to enforce such liability, it is unnecessary to show that the creditor 
became such subsequently to the acquisition of the stock by the defendant, or in conse- 
quence thereof, or altered his condition by giving credit to the company on the faith of 
defendant being a stockholder. Under the Missouri statute the liability attaches to the 
holder of the stock at the date of the execution. 

Parties dealing with a corporation are not affected with notice of entries made upon 
its corporate books limiting the liability of holders of unpaid stock. 

Capital stock issued by a railroad corporation to be held in trust or as collateral se- 
curity is not within the protection of § 771 Rev. Stat. Mo., which provides: “ No person 
holding stock in any such company as executor, administrator, guardian, or trustee, and 
no person holding such stock as collateral security, shall be personally subject to any lia- 
bility as a stockholder of such company; but the person pledging such stock shall be 
considered as holding the same, and shall be liable as a stockholder accordingly, and the 
estates and funds in the hands of such administrator, guardian, or trustee shall be liable 
in like manner and to the same extent as the testator or intestate, or the ward or person 
interested in such fund, would have been if he had been living and competent to act, and 
held the stock in his own name.” Griswold v. Seligman. Supreme Court. Opinion 
filed Nov. 16, 1880. Opinion in St. Louis Republican, St. Louis, Mo., Nov. 17, 1880. 


NEW YORK. 


Appointment of Guardian.— Jurisdiction of Chancery. — The infant re 
sided in Rhode Island, whence she was secretly taken and brought to New York. Pro- 
ceedings were then instituted to have a guardian appointed. Her father’s domicile was 
in Rhode Island. The infant had no property in New York. J/e/d, that the Supreme 
Court, as representing the former Court of Chancery, had power to appoint guardians 
of infants ; that this power could be exercised where the infant resided within the juris- 
diction, although the domicile and property were elsewhere, or where the property was 
within the jurisdiction, the residence being elsewhere. But where there was neither 
residence, domicile, nor property within the State, the court acquired no jurisdiction. That 
bringing the infant into the State by stratagem could not confer jurisdiction. Jn re 
Maude § Mabel Hubbard. Court of Appeals. Decided Sept. 21, 1880.— The Daily 
Register, New York, N. Y., Nov. 12, 1880. 


OHIO. 


Trust. —Proportionate Shares in mixed Funds of Defaulting Treasurer. 
— ( Head-note.) — W. was treasurer of C. county from September, 1870, until Septemb«r, 
1872, He was er officio treasurer of the city of S. and of its board of education. He 
was also treasurer of the township of S., in which the city is situated, and of its board of 
education. As received, he mingled and kept the moneys of these various corporations 
together. During his term of office there was a deficit. The county commissioners hav- 
ing, at W.’s settlement in September, 1872, found money in the treasury precisely sufti- 
cient to satisfy the amount due from W., as such treasurer to the county, directed the same 
to be placed to the credit of the county and appropriated to county purposes. The money 


NOTES OF CASES. 65 


was appropriated as directed. 7e/d, that the moneys so mingled together belonged to the 
several corporations pro rata, and the county commissioners could not appropriate the 
whole to the exclusive use of the county ; and the county, consequently, is liable in equity to 
account to other corporations for their proportionate share of the fund so appropriated. 
Commissioners v. City of Springfield. Supreme Court. Nov. 16, 1880.— Zhe Cincin- 
nati Commercial, Cincinnati, O., Nov. 18, 1880. 


Trust.—Debtor and Creditor.— Money due on Death of 
Debtor. — (Head-note.) — A plaintiff sued an administrator for money placed in the 
hands of his intestate, which it was averred was so received upon the “express trust,” to 
be repaid to the plaintiff on the death of the intestate. Held, that the transaction did 
not constitute an equitable trust, but merely created the relation of debtor and creditor 
betveen the intestate and the plaintiff. 

In such case the cause of action did not accrue until the death of the intestate. 
Kershawv. Kershaw. Supreme Court. Decided Nov. 16, 1880.— The Cincinnati Com- 
mercial, Cincinnati, O., Nov. 18, 1880. 


PENNSYLVANIA. 


Equity Jurisdiction. —Injunction. — Receiver. — Oil-well. — A court of 
equity has no jurisdiction to appoint a receiver to take charge of oil-producing wells, 
pending an ejectment brought to try the title to the possession of the premises. Per 
curiam, we can draw no distinction between a farm and an oil-well. Enterprise Transit 
Co.’s Appeal ; Emerson §- Wall’s Appeal. Supreme Court. Oct. 4, 1880. Opinions in 
9 Weekly Notes of Cases, 225-227, Philadelphia, Pa. 


Surety. — Parol Agreement of Officer of Corporation. — A surety on a bond, 
given to a building association for a loan, sought to be released on the ground that at 
the time of its execution a parol agreement was entered into with an officer of the cor- 
poration, restricting his liability. The agreement was not authorized by the association. 
In a feigned issue to try this question, — Held, that the declarations of the officer not 
being within the scope of his duties, and not authorized by the association, did not affect 
the liability of the surety. Gass v. Building Association. Supreme Court. Oct. 4, 1880. 
Opinion in The Legal Intelligencer, Philadelphia, Pa., Nov. 26, 1880. : 


Debtor and Creditor.— Voluntary Payments by Stranger.— The volun- 
tary payment of a secured debt, by one who is a stranger, is prima facie a purchase of 
the debt and the accompanying security. 

F., being indebted on a bond secured by a mortgage, became in default, and B. volun- 
tarily paid several instalments of interest and part of the principal, with the oral under- 
standing that he should be repaid out of the mortgage. FF. subsequently made an 
assignment, for the benefit of creditors, to B., and under a sci. fa. judgment, for the full 
amount of principal and interest from the date of F.’s first default, which was recovered 
upon the mortgage. B., as assignee, paid the balance actually due to the mortgagee, 
and in his account-credited himself with the full amount of the judgment and costs ; to 
which item G., a judgment creditor, excepted, so far as related to the amounts volun- 
tarily paid by B. before the assignment. 

Held, that evidence of the oral understanding between the parties at the time that B. 
made his payments was sufficient proof of the purchase of the mortgage by him, to the 
extent of his payments, and that no formal assignment of the mortgage was necessary. 
Brice’s Appeal. Supreme Court. Oct. 4, 1880. Opinionin 9 Weekly Notes of Cases, 
227, Philadelphia, Pa. 
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Collateral Security.— Renewal of Notes.— A judgment bond, given by a 
borrower to secure a loan in a savings institution, was conditioned “as a collateral 
security for sundry notes”’ given or drawn by the lender, or indorsed by him or the firm 
of which he was a member, and held by the aforesaid savings institution. 

Held (reversing the decree of the court below), that a note given as a renewal of other 
notes existing at the time the judgment was given was covered by the condition of the 
bond. The bond was collateral to the debt, and not to the notes merely. The renewal 
of the original notes did not constitute a novation. 

Subsequent judgment creditors were bound by their debtor’s act. He had no equity 
to be relieved of the lien of the prior collateral judgment without payment of the debt, 
and they showed no higher equity than he had. Shrewsbury Savings Institution’s Appeal. 
Supreme Court. Oct. 19, 1880, Opinion in 9 Weekly Notes of Cases, 166, Phila- 
delphia, Pa. 


Equitable Estoppel — Husband and Wife.— Ante-nuptial Settlement 
in Form of Will. — Reformation. — Estoppel. — A single woman having obtained 
her intended husband’s verbal consent that she might dispose of her property by will or 
otherwise, as she pleased, executed a will the day before her marriage, whereby she made 
liberal provision for him, bequeathed the residue of her estate to her friends and rela- 
tions and to charities. 

Held, that although said will was revoked by her subsequent marriage, in consequence 
of the provisions of the act of April 8, 1833, § 16 (P. L. 257), yet, nevertheless, it might, 
on her death, take effect in equity as an ante-nuptial settlement, and that on every prin- 
ciple of equitable estoppel, the husband’s mouth ought to be shut from interposing an 
objection to its full enforcement. 

In equity, where a person has the legal right to dispose of property, and means to do 
so, the form of the instrament adopted for the purpose, if at law ineffectual, will be dis- 
regarded, and it will be treated as reformed, so as to be made effectual. Zant’s Appeal. 
Supreme Court. Oct. 4, 1880.—9 Weekly Notes of Cases, 209, Philadelphia, Pa. 


RHODE ISLAND. 


Municipal Corporation.— Acts of Agents.—Injury to Street. — (Head- 
note.) — The injury to the right of way over a street, by reason of excavating the soil of 
the street by a municipal corporation, is actionable. When this excavating is done by 
the agents of the municipality for the benefit of the city, and in good faith, they are to be 
considered the agents of the city, even in any excessive acts committed. Sprague v. 
Tripp. Supreme Court.— The Reporter, Boston, Mass., Dec. 1, 1880. 


VERMONT. 


Foreign Corporation.— Authority of State over its Business. — Service 
upon Agent. — ( Head-note.) — Where a foreign corporation does business within the 
limits of a State, it becomes to that extent subject to the laws of the State relating to its 
business, and this as fully as if it had expressly stipulated in writing so to be subject. A 
foreign corporation which becomes the lessee of a railroad within the State, becomes 
subject to a statute of the State relating to process against it, and by appointing an agent 
under the statute consents to service upon the agent. Brownell v. Troy ¢ Boston Railroad 
Co. Circuit Court. — The Reporter, Boston, Mass., Nov. 17, 1880. 


ENGLAND. 


‘Will — Construction. — Things Ejusdem Generis. — Objects of Vertu or 
Taste. — Pictures.— The late Lord Londesborough, by his will, bequeathed unto his 
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wife absolutely all his or her jewels, trinkets, gold and silver plate ornaments, and other 
china, snd all objects of vertu or taste. And he declared that his said wife should be 
entitled, during her life, to the leasehold messuage with the appurtenances in Carlton 
House Terrace, and the statuary, furniture, and other effects purchased by him therewith, 
or which might be therein at the time of his decease. And he directed that, after the 
death of his wife, or sooner, if she should be desirous of relinquishing the interest therein- 
before given to her for her life, his executors or administrators for the time being should 
sell and dispose of the said leasehold premises, statuary, and effects, and that the produce 
of the sale should form part of his residuary personal estate. There were in the said mes- 
suage at the time of the testator’s death, but not purchased with it by him, ten pictures, 
valued at £15,000. Held, that the words “‘ objects of vertu and taste” were intended to 
include only objects ejusdem generis with the articles enumerated. That the pictures did 
not pass under those words, but under the gift of all the furniture, statuary, and effects in 
the said leasehold messuage. Re Lord Londesborough; Bridgman vy. Lord Otho Fitzgerald. 
Mattxs, V.C. Nov. 6 and 8, 1880.— The Law Times, London, Nov. 13, 1880; The 
Weekly Notes, London, Nov. 13, 1880; The Law Journal, London, Nov. 20, 1880. 


Power to appoint Real Estate Generally. — Gift over in Default. — Death 
of Appointee. — V., by a will dated in 1826, gave his mother a power of appointment 
over a share in real estate, and devised the same, in case she died without any will, to 
E.C. The mother executed the power by will as follows: ‘‘ As to and concerning all 
the real estate whatsoever and wheresoever of or to which I or any person or persons in 
trust for me am, is, or are seised, or in any way entitled, or over which I have, either 
under or by virtue of the will of my deceased son, . . . or over which I shall have any 
power to dispose, . . . I give, devise, limit, direct, and appoint the same unto and to the 
use of J.S., F. W., and G.S., their heirs and assigns, in trust for G., his heirs and 
assigns forever upon trusts ” in favor of other persons. G. died before the donee of the 
power. Matixs, V. C., held that the property being real and not personal estate, the 
appointment had wholly failed, and the share went as part of the estate of E.C. The 
Court of Appeal reversed this decision, on the ground that the rule that the property 
became part of the estate of the donee of the power applied as well to real as to personal 
estate. Re Van Hagen; Sperling v. Rochfort. Court of Appeal. Jesset, M.R., and 
James and Corton, L.JJ. Nov. 5, 1880.— The Law Times, London, Nov. 13, 1880. 


Infancy.— Promise to marry. — Ratification after Full Age. — Infants’ 
Relief Act 1874 (37 & 38 Vict. c. 62).— The defendant, when an infant, offered 
to marry the plaintiff, which offer she accepted. For about three years after he came 
of age the defendant recognized the promise as existing, and finally asked the plaintiff to 
fix the day for their marriage. She did so, but the defendant afterwards refused to carry 
out his promise. There was no evidence of any direct promise to marry made by the 
defendant after he came of age. In an action for breach of promise of marriage, — //e/d, 
by Denman and Linney, JJ. (Lorp C. J., dissenting), that there was 
evidence from which a jury ought to infer that there had been a new and distinct contract 
to marry after the defendant had attained his majority, and not a mere ratification of 
the promise made during infancy, which would be within the Infants’ Relief Act 1874, 
and invalid. Ditcham v. Worrall, 43 L. T. Rep. x. 8. 286. Q. B. Div.— The Law 
Times, London, Nov. 13, 1880. 


Trustees of Post-nuptial Settlement. — Execution of Deed upon False 
Representation. — A merchant called two of his clerks, young men over twenty-one, 
into his solicitor’s office, and induced them to execute a settlement on his wife and chik 
dren, of which they would be trustees, by assuring them that they would not be involved 
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im any personal responsibility. By the terms of the settlement the trustees covenanted 
to keep up the premiums ona life policy. In an action by the wife and children for 
carrying out the trusts of the settlement, the trustees counter-claimed a declaration that 
it was, as against them, void on the ground of imposition, J/e/d, that they were bound 
by their execution of the deed. ester v. Hester. Bacon, V.C. Nov. 3, 1880.— Zhe 
Law Times, London, Nov. 13, 1880. 


Lease. — Covenant. — Breach.—“ Nuisance or Annoyance.” — Sana- 
torium. — Injunction. — Plaintiff leased to defendants a house, defendants covenant- 
ing that they would not carry on any business or trade on the premises, or do anything 
which should be a nuisance or annoyance to the neighborhood. The defendants in- 
tended to use the property for the purpose of accommodating six boys in connection 
with their college, and who required temporary removal. Jessex, M. R., held that tho 
covenants were separable, and that having six boys in a sanatorium who were affected 
with fever or other infectious diseases must, of necessity, be an annoyance to the ncigh- 
bors, if it was not a nuisance. It perhaps might be difficult to appreciate the difference 
between the meaning of the words “ nuisance ” and “ annoyance,” but, as both were used, 
it was evident that the word “ annoyance” was intended to mean something less than 
nuisance. As he considered the sanatorium would be an annoyance to the neighbors, 
he should grant the injunction asked for. Watson v, Leamington College (Limited). — 
The Solicitors’ Journal, London, Nov. 13, 1880. 


Negligence.— Child unable to take Care of Itself. — Trap. — The plaintiff, a 
“boy four years old, accompanied his sister, who was going on business, to the defendant’s 
house. A flight of steps, protected on either side by railings, led up to the front door. 
One of these railings was displaced, and the plaintiff, following his sister up the steps, 
fell through the gap into the area, and was injured. The defendant occupied the base- 
ment of the house and let the remainder, together with the front steps and railings. At 
the time of letting, the railings were out of repair, and therg was no agreement or cove- 
nant to repair. Held, that plaintiff was in no higher position than that of a person law- 
fully on the premises; that the duty, therefore, of the defendant towards him was to take 
care there was no concealed danger or trap; and that there was no evidence of such to 
‘go tothe jury. Burchell vy. Hickisson. Common Pleas Division, Noy. 3, 1880.— The 
Law Journal, London, Nov. 13, 1880. 


Salvage. — Agreement. — Exorbitancy. — Evidence. — (Head-note.) — The 
court will set aside an agreement for salvage which is obviously unreasonable and exor- 
bitant, even if made bona fide and not under compulsion. 

Instructions from an owner or his agent to his ship’s master not to salve property, is 
evidence as affecting the risk run by the salvor. The Silesia. Probate, Divorce, and 
Admiralty Division, June 29, 1880. — The Law Times Reports, vol. xliii. x. 8. $19. 


Guarantees. — Death of Grantor.— Notice.— Covenant for Benefit of 
Third Person.— Trustee.— Right to sue.— In 1863, A. desiring to become an 
underwriting member of Lloyd’s (which was then a voluntary association, consisting of 
underwriting members, non-underwriting members, and subscribers, under the manage- 

_ ment of a committee), B. gave a guaranty to the committee on behalf of A., in which 
he held himself responsible “ for all his engagements in that capacity.” Held (affirming 
the decision of Fry, J., 42 L. T. Rep. x. 8. 218), that the guaranty was not determined 
by the death of the guarantor or by notice of his death. eld, also, that the guaranty 
extended to all engagements entered into by A. as an underwriter, as well with the 
members of Lloyd’s as with other persons. In 1871 an act of Parliament was passed 
incorporating the members of the voluntary association under the name of Lloyd’s, and 


NOTES OF CASES, 69 


vesting the rights of the committee in the corporation. Jield, that the eommittee, and 
the corporation as their successors, filled a fiduciary relation towards the persons with 
whom A. had entered into engagements as an underwriter, and were therefore entitled 
to maintain this action to enforce the guaranty against the estate of the guarantor. Lloyd's 
vy. Harper. Court of Appeal (James, Corron, and Lusu, L.JJ.), Nov. 15, 1880. — 
The Law Times, London, Nov. 20, 1880. 


Mortgagor and Mortgagee. — Account. — In taking an account against a mort- 

gee in possession, the mortgagor is not entitled to claim the benefit of a proviso con- 
tained in the mortgage deed for reduction of interest on punctual payment, nor is it the 
invariable rule that a mortgagee in possession is disallowed the expenses incurred by 
him in employing an agent to collect the rents. Stains v. Banks, 9 Jur. x. 8. 1049, 
found to have been reversed on appeal,as appears, Reg. Lib, 7 B. 1673-1761. Union 
Bank of London vy. Ingram. Jessev, M. R. Nov. 13,.1880.— The Law Times, London, 
Nov. 20, 1880; The Weekly Notes, London, Nov. 20, 1880. 


Will. — Die “unmarried.” — A fund was bequeathed to a married woman for 
life, and after her decease as she should appoint, and, in default of appointment, to such 
persons as at the time of her death would be entitled thereto under the Statute of Distri- 
butions if she had died intestate and unmarried. The lady died without having exer- 
cised her power of appointment, intestate, and leaving children. Held, on the petition 
of some of her next of kin, that “ unmarried ” meant, not having a husband at the time 
of her death, and that the children, and not the persons who would have been entitled 
at her death to her personal estate as her next of kin if she had died a spinster, were 
entitled. Langham v. Gamble. Bacon, V. C. Nov. 13, 1880. — The Law Times, Lon- 
don, Nov. 20, 1880; Zhe Law Journal, London, Nov. 20, 1880. 


Limited Company. — Maximum and Minimum Number of Directors. — 
Forfeiture of Shares. — By the articles of association of a company it was provided 
that its business should be conducted by not less than five nor more than seven directors, 
and that a director should vacate his office if he ceased to hold less than twenty shares, 
or became bankrupt or insolvent; and the directors were empowered to make calls upon 
shares, or, on non-payment, to declare shares forfeited. 

The board of directors consisted of five persons, one of whom, B., became insolvent, 
and failed to pay calls upon two hundred and fifty shares held by him, whereupon the 
remaining directors passed a resolution declaring his shares forfeited. 

Held, that it was necessary that the number should always be within the limits given. 
The resolution of the remaining directors was, therefore, nugatory, and the shares not 
forfeited. In re Alma Spinning Company. Chancery Division, Nov. 15, 1880.— The 
Weekly Notes, London, Nov. 20, 1880. 


Will. — Condition in Restraint of Marriage. — Held, that where, by a clause 
in a will, real estate was devised to trustees for the benefit of A., on condition that he 
would not marry a “domestic servant,” the condition was not void or illegal as being 


in restraint of marriage. Jenner v. Turner. Chancery Division, Nov. 13, 1880.— The 
Weekly Notes, London, Noy. 20, 1880. 


Marine Insurance. — Damage by Explosion of Boiler. — Plaintiff’s steamer 
was insured by a time policy against “ adventures and perils . . . of the seas, . . . fire,.. . 
and of all other perils, losses, and misfortunes that have or shall come to the hurt, detri- 
ment, or damage of the aforesaid subject-matter of this insurance or any part thereof.” 
The steamer was damaged while at sea by the bursting of the boiler, which took place 
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in consequence of the plates being worn too thin to resist the pressure of the steam. 
This — ndition of the plates was due to the negligence of those who had charge of the 
boil omitting to clean and inspect it at proper intervals. In an action against the 
und — Held (affirming the judgment of Baceatvay, L. J.), that the damage 
caused vy the bursting of the boiler was covered by the policy, and plaintiffs were en- 
titled to recover. The West India and Panama Telegraph Company (Limited) v. The Home 
and Colonial Marine Insurance Company (Limited). Court of Appeal. Lorp SELBoRNe, 
L. C., Cocxsury, C.J., and Brett, L.J. Nov. 15, 1880. — The Law Times, Lendon, 
Nov. 20, 1880; The Law Journal, London, Nov. 20, 1880; The Weekly Notes, London, 
Noy. 20, 1880. 


Vendor and Purchaser. — Interest on Purchase-money. — (Head-note.) —A 
purchaser who, before completion of the purchase, exercises acts of ownership over the 
land agreed to be purchased, must pay interest on the purchase-money pending delay in 
the completion of the contract, although the. delay be caused by the vendor, and the 


land is untenanted, so that he receives no rents nor profits from it. Ballard v. Schutt, 
L. R. 15 Ch. D. 122. 


Restraint. — Bail for Safe Return.— (Head-note.) — The court has jurisdiction 
to arrest a vessel in an action of restraint at the suit of a part owner, holding a minority 
of shares, notwithstanding that the vessel is about to proceed on a voyage approved of 
by a majority of the part owners, and is being employed under a charter entered into by 


the ship’s husband, appointed to act on behalf of all the owners. Zhe Talca, L. R.5 
P. D. 169. 


Marine Insurance.— Valued Policies. — Compensation. — Alabama 
Claims. — (Head-note.) — The plaintiffs, underwriters, granted to the defendants valued 
policies of insurance, including war risks, on a cargo of a United States merchant ship. 
During war between the United States and the Confederate States of America, a Con- 
federate cruiser, the Alabama, went out from a port of Great Britain, a neutral country, 
and destroyed the ship, with others belonging to subjects of the United States. 

The plaintiffs paid to the defendants as and for an actual total loss the amounts 
named in the policies, but the cargo was of greater real value. 

A claim in respect of the damage done by the Alabama was made by the United 
States on Great Britain, and was referred to arbitration, resulting in an award under 
which Great Britain paid to the United States a sum for compensation. The United 
States passed an act of Congress forming courts for the distribution of this sum 
amongst subjects who had been injured, and whose losses were not fully covered by in- 
surance. The defendants claimed in those courts, and received part of such compensa- 
tion money, for their loss exceeding the amount insured. The plaintiffs were prevented 
by the act from making any such claim. They now sued the defendants to recover the 
compensation money so obtained by them. 

Held, by Lorp Coreripees, C. J., that, there having been an actual total loss, the 
valued policies were, as between the parties, conclusive of the value of the cargo; and 
that as the United States had distributed the sum received by them amongst their sub- 
jects, the defendants, although without any legal right to the amount received by them, 
had nevertheless a moral or equitable right to it, and obtained it under circumstances 
which made them trustees of it for the plaintiffs, who, notwithstanding the provisions of 
the act of Congress, could recover it in an English court. Burnand and Others v. Rodo 
canachi, Son, § Company, L. R. 5 C. P. D. 424. ° 
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